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TOPICAL INDEX 


From July to November, 1921, inclusive. 


L, Control and Regulation in General. 


§ 2. WHAT COSTITUTES INSURANCE. 


Contract for indemnity between subscribers to automobile insurance held 
“insurance contract”; indemnity company doing “insurance business’ 
held to violate state insurance laws; enforcement of penalty for viola- 
tion of insurance laws held not violation of constitutional provisions. 
Binte: ¥. M. J. TOMAR GO. CA, ds). sescccsveccccvesscccccccvcecccaevee 

In general sense, “insurance” is contract, for consideration, to pay sum of 
money upon happenirg of particular event or contingency. oe Vv. 
Stephenson (Okla.) coevocvecs 


§ 3 POWER TO CONTROL AND REGULATE, 


Insurance contracts fall ‘within police power and may be regulated at least 
within reasonable limits. Utah Ass’n of Life Underwriters v. Mountain 
States Life Ins, Co. (Utah) ........ 


§ 4 CONSTITUTIONAL AND STATUTORY PROVISIONS,’ 


Contract for indemnity between subscribers to automobile insurance held 
“insurance contract”; indemnity company doing “insurance business’’ 
held to violate state insurance laws; enforcement of penalty for. viola- 
tion of insurance laws held not violation of constitutional provisions. 
State v. N. J. Indemnity Co. (N. J.) ....... Soecncccces 

Insurance statutes shoud be liberally construed so as to protect. the public, 
Utah Ass’n of Life Underwriters v. Mountain States Life Ins, Co. (Utah). 


§ 5. AUTHORITY OR LICENSE TO DO BUSINESS, 


Contract for indemnity between subscribers to automobile insurance held 
“insurance contract”; indemnity company doing “insurance business”’ 
held to violate state insurance laws; enforcement of penalty for viola- 
tion of insurance laws held not violation of constitutional eaeyeeen 
State v. N. J. Indemnity Co. (N. J.) ... 

Company guilty of carrying on “business in violation. ‘of statutes should “not 
have license set aside and annulled unconditionally, but will be given 
leave to apply to commissioner for license to transact business in case it 
shall comply with law and conditions imposed by court and commis- 
sioner, Utah Ass’n of Life Underwriters v. Mountain Statds Life Ins. 
Co, (Utah) .... cee 


eee weer eeeeee . weer eeeee 


§ 8 RESOURCES AND SECURITIES, 


State may reqiure deposit from foreign casualty company doing business 
therein.—Such company voluntarily subjecting itself to state’s laws, 
binds shareholders and creditors.—State’s holding fund deposited as 
against liquidator of foreign corporation not a violation of full faith 
and credit clause.—Right of Texas creditors of withdrawing casualty 
company to its deposit with state treasurer held superior to right of its 
liquidator in another state.—District court may appoint a receiver for 
deposit fund in hands of state treasurer, to disburse it among corpora- 
tion’s creditors. Phillips v. Perue (Tex.) 


§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

Writ of certiorari to insurance commissioner not governed by cOmmon-law 
rule.—Complaining party may have action of commissioner reviewed.— 
Court will examine exceeding of authority by commissioner in granting 
or renewing license to carry on business of insurance—relationship of 
company with other corporations is within commissioner’s jurisdiction. 
Utah Ass’n of Life Underwriters v. Mountain States Life Ins. Co, (Utah. 


§ 11. CONDUCT OF BUSINESS. 


Unlawful agreement must be averred in prosecution of companies for viola- 
tion of Anti-Trust Law—company does not violate such law by adopting 
rate fixed by other companies—denial of agreement to fix rates held suf- 
ficient. Miller, Dist. Atty., v. Fidelity Union Fire Ins, Co, (Miss.)...... 

Sale of life insurance, together with stock, which was to be paid for by 
dividends due on policy held contrary to statute though it was claimed 
that sale of stock was not inducement to insurance.—Sale of stock with 
policies need not be sole, or even controlling, element inducing pur- 
chas to buy insurance to come under prohibition of statute, Utah Ass’n 
of Life Underwriters v. Mountain States Life Ins, Co, (Utah)..... 
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§ 12. REGULATION OF AGENTS AND BROKERS. 

Statute providing revocation of license without notice and hearing denies 
due process. Riley v. Wright, Ins. Com’r (G@.).2.ccccccccccsscccccccce 

$ 13. LLOYD’S ASSOCIATIONS. 

Association of underwriters issuing policies was such association as is au- 
thorized to be sued in name of association under statutes. Merchants’ 
& Manufacturers’ Lloyd’s Ins. Exch, v. Southern Trading Co, (Tex.).... 

§ 13%. STATE INSURANCE. 

Insurance under State Hail Insurance Law held not to apply automatically. 


—Risk held not covered under act. Bossen v. Olsness, Ins. Com’r (N.D.) < 


§ 31. OFFENSES BY PERSONS DEALING WITH INSURERS, 


Evidence that removal by insured of addition to building was pursuant to 
agreement with insurers’ agents admissible in prosecution for making 
proofs of loss without advising insurer as to removal. State v. Egan 
CR, De) ck cctv wecscccccatcctccccecGecsserevsthcercecebenpapseuganeucnge 


1. Insurance Companies. 


(A) STOCK COMPANIES, 


§ 35, OFFICERS. 


Company which received no benefit from sale of new stock on its president’s 
representations, was not liable. In re Casualty Co. of America. Appeal 
Of Badgley (N. Y.) .ccccccccccccccccccccccccvccccccccccesccesecsecesese 


§ 36. FRANCHISES AND POWERS. 


Fact that building was equipped to heat another building does not make its 
acquisition ultra vires where company was authorized by statute to ac- 
quire and own one building site and office building for its use, and for 
lease and rental.—Authority to acquire building implies authority to dis- 
pose of surplus heat.—Long-term contract for disposition of surplus heat 
held within power to acquire building. Farmers’ Life Ins, Co. v. Foster 
Building & Realty Co. Jones v. Famers’ Life Ins, Co. Farmers’ Life 
Ine. Co. Vv. Foster Bids. & Realty Ca €0) Bo desccsccocvcccevevocvcevcavsec 


§ 41. INSOLVENCY AND DISSOLUTION, 


§ °42. INSOLVENCY AND ITS EFFECTS IN GENERAL, 


Other statutes held incorporated by reference in Act. Evans v. Illinois 
Surety CO. CHL cc wcsedacecccsssaviassnececsteaseesvatntawadseeuess os 


§ 43. RIGHTS OF POLICY HOLDERS ON INSOLVENCY. 


Where there was subsequent breach, obligation of surety company on bond 
held not canceled by appointment of receiver. Evans v, Illinois Surety 








GO CRILY: oko c6.0k6 vies Ui.80-00 Kc duce hcewer eb enesenWetetceblesnensdete +2aeeet 
Principal can recover from surety’s receivers cost of new surety bond only. 

marber Aspnel. Pavia’. Ca. Vv. POG GH) <ceccqccusscccctivacueversssvunces 
§ 44. —— REMEDIES ANP PROCEEDINGS ON INSOLVENCY. 


Judgment entered in another state against insolvent surety company was not 
invalid, because secured after order liquidating company had been en- 
tered, where action in which judgment was secured was commenced 
long before order of liquidation was entered, and judgment was entered 
prior to order of dissolution of company.—Judgment against insolvent 
surety company held not invalid. In re Empire State Surety Co. Claim 
OE TC. Hed bce cnc cesescccuhccnsesceuheckstueesgucduunceuasbaweusas 


§ 49. —— PROCEEDINGS TO ENFORCE DISSOLUTION. 


Existence of company held to have terminated two years after injunction 
against continuing business—such injunction held “final decree” and not 
“interlocutory decree” proviso against relief from liability held not to 
authorize judgment against such company. Ewen v. American Fidel- 
WP CR OG. Be ccccrvcdiscacsechedeuandedvacesquwicssscaaedsausevoentans 


MII, Insurance Agents and Brokers. 


(A) AGENCY FOR INSURER, 


§ 74, APPOINTMENT OR EMPLOYMENT OF AGENT. 


Authority of agent cannot be proved by evidence that company held him 
out as its agent. Salquist v. Oregon Fire Relief Ass’n (Ore.) 


§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES, 
(1). In general, 


Manager of insurance companies held entitled to recover from agent’s 
surety on account of default in payment of money required by bond— 
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and is not required to prove he had paid companies on agent’s default 
as condition of recovery. Chapman v. Gross R. Scruggs & Co, (Tex.)... 
Evidence held insufficient to authorize submission of case to jury. Agricul- 
OS: FU, TOR. H,, BENE CE, BD ia on kG vb end baciccccevcccceccoecbdes 


§ 84. COMPENSATION OF AGENT. 
(4).. Commissions on renewals. 

Insurer’s agreement with agent providing for continuous renewal commis- 
sions upon policies thereafter written, without any limitation with ref- 
erence to agent’s voluntarily ending his service or any other limitation, 
held not to supplant prior agreement providing for continuance to re- 
newals so long as agent did not voluntarily sever his connections with 
company. Hartford Life Ins, Co, v, Patterson (Tex.).... 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 


§ 92. EVIDENCE AS TO AUTHORITY. 

Evidence held not to show that person claimed to have acted for insurer in 
making parol contract was insurer’s agent. Grove Lodge, I. O. O. F., 
v, Fidelity-Phenix Ins. Co. 


§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

Complaint for slander against corporation based on contractual relation held 
insufficient in substance, Nat'l Life Ins. Co. v. Abernathy (Ala.) 

Casualty company held liable for its agent’s acts in securing discharge of 
employee of another. U. 8S. Fidelity & Guaranty Co v, Millonas (Ala.).. 


§ 95. NOTICE TO AGENT. 

Notice to general agent having authority to solicit insurance, to make out 
and forward applications, to deliver policies when returned, and to collect 
and transmit premiums, will operate as notice to company. Echols v. 
Bawa. Cee Tee; Ca, OF WN, TZ. CRG Dw 000d ckes 0500 60000600e500sdddccnedecces 


§ 114. NECESSITY IN GENERAI. 

One may take out policy on own life and make it payable to whomsoever he 
sees fit, without regard to insurable interest of beneficiary. United Se- 
curity Life Ins. & Trust Co. v. Brown (Pa.) ee ccccveccccs oa 


[V. Insurable Interest. 


§ 115, WHAT CONSTITUTES INTEREST IN PROPERTY. 
(4). Landlord and tenant 

Statutory provision that title to crops is vested in landlord until rents are 
paid does not divest tenant of insurable interest. Batts v. Sullivan 
CN. C.) 

Vendor and purchaser, 

Buyer of automobile under conditional sale contract had insurable interest 

in automobile, Baker v, Northern Assurance Co. (Mich.)...... 
(7). Interest of husband in wife’s property. 

Where barn was insured in name of plaintiff husband, but owned by wife, 
allegation of husband’s possession without any showing of right of pos- 
session and use of barn does not show an insurable interest in him.— 
Tenant’s insurable interest in barn is to value of leasehold therein only. 
Royal Exch, Assur. of London, Eng., v. Almon (Ala.) ° 

(8). Subjects of marine insurance. 

Charterer, having agreed to indemnify owner against loss on failure to re- 
turn ship, had insurable interest to full value of ship. Goshi Kaisha 
Yamamoto Sohonten v, France & Canada Steamship Co., Ltd. (N. Y.)... 


§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 


Uacle has no insuarble interest, by virtue of relationship, in life of nephew. 

United Security Life Ins. & Trust Co, v. Brown (Pa.).... . 
(1). In general. 

Beneficiary has insurable interest in life of business manager only when suc- 
cess of business is dependent on latter. United Security Life Ins. & Trust 
Co v, Brown (Pa.) ° oe oe 

Insurable interest in life of another is such interest arising from relation 
of party obtaining insurance such as will justify reasonable expectation 
or advantage or benefit from continuance of his life; natural affection 
in cases of blood ties being sufficient.—Son-in-law had no insurable in- 
terest in life of father-in-law, and benefit certificates obtained by son-in- 
law were mere wager policies and void. Home Mut. Ben. Assn v. Kel- 

Ark.) ...+>» . 

venue aumaea to be married have insurable interest in life of each other. 
Harden v. Harden (Ky.) ° 

Partner has insurable interest in life of other partners; joint policy held 
valid. Fieming v. Fleming (Iowa.) wav 
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(2). Parent and child. 

Beneficiary has insurable interest in son but not in stepson, unless he was 
creditor or dependent upon or responsible for his support. United Se- 
curity Life Ins. & Trust Co. v. Brown (Pa.) ........ pombaeneesaaaeuweue 

§ 117, ESTOPPEL TO DENY INTEREST. 

Insured held estopped to deny insurable interest. United Security Life & 
TEE. CO Vi BOOOR (PE) 2.0 ccveus SERS CHOCO SSK VeCUres KObeNeW was eee 


§ 118. INSURANCE WITHOUT INTEREST. 


§ 119. —— WAGERING POLICIES IN GENERAL, 


Policy without insurable interest is wagering contract and cannot be en- 
forced.—Where policy is issued for use of one having no insurable in- 
terest, speculative purpose is presumed irrespective of motive or inten- 
tion of parties, United Security Life Ins. & Trust Co. v. Brown (Pa.). 


Vv. The Contract in General. 


(A) NATURE, REQUISITES, AND VALIDITY, 


§ 125. WHAT LAW GOVERNS 
(2). Place of contract. 
Policy, delivered in state where insured resided, became contract of that 


state, governed by its laws. Langley v, Prudential Ins, Co, of America 
COs TE cents ou cds aceview tess casecess Levendebesaeeuee ecb eteesseekakewd es 


§ 126. SUBJECTS OF INSURANCE. 

Almost any contingency or unknown event which may damnify person having 
insurable interest or create liability against him, may be insured 
against: whatever has appreciable pecuniary value and is subject to loss 
or deterioration may properly constitute subject-matter of insurance. 
Young v.‘ Stephenson (Okla.) ........... 6 Ce OF Ve KENOCLORED Ua VECetede cece 


§ 130. APPLICATION OR OFFER AND ACCEPTANCE, 
(2), Necessity of acceptance and approval, 
Application for insurance was mere request and was not binding until ac- 
cepted. . Banks v. Clover Leaf Casualty Co. (MO0.)....cccccccccecevccces 
(4). Effect of delay. 
Delay in acting upon application, which, when acted upon would be reject- 


ed, does not fix Hability upon company from its date. Indiana Nat, Life 
Sak Ca. Vi DEM. CEG) we cess ccavevicwe dcdvsqacttersdnéarssnees bey woes 


§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 

Policy must be in writing under statute. Salquist v. Oregon Fire Relief 
ABER (OTS) ccvevescs ects cevvererchctavsssidovnesonnoneeuseeseee . 
Contract may be made by parol, and where minds of parties for valuable ‘con- 
sideration have met on all terms of the contract, it is complete and en- 
forceable, though it was intended by parties to be evidenced by policy 
which, because of some fortuity, was not delivered before death of in- 
sured. Jenkins v, International Life Ins, Co. (Ark.)........... ccukdotes 


(2). Authority of agent. 


Alleged oral contract of insurance made by defendant insurer’s soliciting 
agent, which defendant insurer did not authorize, cannot be imputed to 
it. Banks v, Clover Leaf Casualty Co, (MO0.) ....c.cccccccccccvccscesee 


§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general, 


Policy provision that, if insured die within six months, only one-half of 
amount will be paid, contravenes statute prohibiting settlement for less 


than face of policy. American Nat, Ins. Co. v, Dixon (Tex.)........++.° 


Insurers are bound by modifications of contract voluntarily made less to 
their advantage than authorized. American Nat. Ins. Co. v, Tabor (Tex.) 
Attached rider held ineluded within “face of policy”. Julius v. Metropolitan 
Rite WHS, CO, CEM) sic cc vccadenevedeWncetosete 506 nes ehiwcored owen’ sue 


§ 134. PAPERS ACCOMPANYING POLICY. 

(2). Necessity of attaching copy of application. 

Questions asked employer and his answers held not within provision of stat- 
ute requiring copy of application to accompany policy; application hav- 
ing been made by employee.—Representations by employer seeking to 
bond employee must be attached to — Southwestern Surety Ins, Co. 
v. Hico Oil Mili (Tex.)........+-. ° od cacbdegderesecetenseaeseses ecees 
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§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 


(1), Necessity of delivery. 


In absence of agreement to contrary, acceptance of application for insurance, 
when communicated to insured, consummates contract, without actual 
delivery of policy. Mutual Life Ins, Co. of N, Y. v. Shoemake (Miss.).. 

Requirements as to delivery of policy and waiver of delivery stated; recitals 
held not to create presumption first premium had been paid. Folds v. 
N. Y. Life Ins. Co. (Ga.) 


(2). Sufficiency and effect of delivery. 


Delivery of policy by agent in violation of instructions to secure medical 
certificate held act of insurer and policy is valid in hands of insured or 
his beneficiary though no health certificate was furnished the agent or 
the company. Mutual Life Ins. Co. of N. Y, v. Vaughan (Miss.)........ 

Insurer’s liability depends on good health in fact where agent delivers policy 
without medical certificate; violation of rule by agent requiring medical 
certificate held not to invalidate policy where such rule was not brought 
a knowledge of insured. Mutual Life Ins. Co, of N. Y. v. Vaughan 
(Mies. ) 

Manual delivery of policy is unnecessary where there has been acceptance 
of application and policy has been issued and mailed to assured or to 
agent of company for unconditional delivery. Denton v. Kansas City Life 
Ins. Co, (Tex.) eocccvces 

Under circumstances stated, held that parties contemplated that acceptance 
of application was to be sent by mail. — Application is accepted when 
policy is deposited in mail. State Ins. Co. v. Lock (Iowa)..... 

Policy held to become effective upon acceptance of unsigned application and 
delivery of policy.—-Facts held to show delivery of policy. Prindle v. Fi- 
delity & Casualty Co. of New York (Mo.) conesece 

Requirements as to delivery of policy and waiver of delivery stated; recitals 
held not to-create presumption first premium had been paid. Folds v. 
N. Y. Life Ins. Co. (Ga.) 


(3). Conditional delivery or acceptance, 


Insurer held entitled to set up as defense noncompliance by plaintiff with 
condition precedent. Park & Pollard Co, v. Indust, Fire Ins. Co. (N. Y.) 


(4). Effect of condition as to delivery while insured is in 
good health. 


-natrer’s liability depends on good health in fact where agent delivers policy 
without medical certificate; violation of rule by agent requiring ‘medical 
certificate held not to invalidate policy where such rule was not brought 
to knowledge of insured. Mutual Life Ins. Co. of N. Y. v, Vaughan 
(Miss. ) 

Policy never became obligation of insurer on account of insured’s "affliction 
with disease.—Provision of policy that it shall not take effect unless in- 
sured is in good health at, time of issuance is.not prohibited by statute. 
Federal Life Ins. Co. v. Wright 

Stipulations that policy is null and void unless delivered to insured or bene- 
ficiary during his lifetime and while in good health are valid and bind- 
ing and conditions precedent to liability of insurer.—Policy delivery not 
unconditional where agent directed to ascertain applicant’s health be- 
fore delivery.—Where application provided that policy should be void un- 
less delivered to applicant while in good health, there was no uncondi- 
tional acceptance of risk.—Implied delivery by placing policy in mails 
addressed to company’s agent held not binding where insurer had no 
knowledge of subsequent illness of insured.—Applicant who contracted 
influenza on day before policy was placed in mails was not in ‘good 
health” within policy condition of delivery during applicant’s good health. 
Denton v. Kansas City Life Ins. Co. 

Life policy not effective where insured was not in “good health” when * ae- 
livered New York Life Ins. Co, v, Wertheimer (Ohio) 

In absence of agreement to contrary, acceptance of application for insurance, 
when communicated to insured, consummates contract, without actual 
delivery of policy. Mutual Life Ins, Co. of N, Y. v. Shoemake (Miss.).. 

Parties may agree, as condition precedent to complete and enforceable con- 
tract of insurance, not only that there shall be a delivery of policy, but 
also delivery while insured is in good health. Jenkins v, Internatinoal 
Life Ins, Co. (Ark.) ..... 

Delivery of policy to agent for "delivery ‘to “insured held not delivery. where 
agent refuses to deliver to insured while sick. Mutual Life Ins. Co, of 
N. Y. v, Shoemake (Miss.) eoces 

Requirements as to delivery of policy and * waiver of delivery stated; recitals 
held not to create presumption first premium had been paid. Folds v. 
N. Y. Life Ins. Co. 


(6). Acceptance and effect thereof. 


Three months’ delay in returning policy for false representations held an 
acceptance. Carrigan v, Nichols (Ark.) ... Seba e tne Phe ine bless 
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Failure of application to contain all conditions in policy does not make ac- 
ceptance of policy by insured necessary. Prindle v. Fidelity & Casualty 
Co, of N. Y. (Mo.) ee 


§ 137. PAYMENT OF PREMIUM OR DUES. 


(2). Necessity of payment during continued good health or life- 
time of insured, 


Obligations of policy began only after delivery on recovery of insured from 
illness. Chestnut v. Security Mut, Life Ins. Co. (Mo.)..... e 


(4), Payment by note or check. 


Agent held without authority to take ‘“‘note’” in lieu of ‘Cash’ as payment 
essential to render contract effective from approval of application.— 
Where agent has authority to solicit applications for insurance and to 
conduct negotiations on part of company in closing up insurance contract, 
he may accept notes, or cash, or both, in payment of premiums, unless 
his authority is limited as to time and mode of payment.—Application 
and premiums receipt held to provide two methods of paying premium 
and effectuating contract. Jenkins v. International Life Ins. Co, (Ark.) 


§ 138. VALIDITY IN GENERAL. 
(IT). In general. 


Endowment policy with collection of premiums secured by mortgage is not 
objectionable if insurable interest appears. United Security Life Ins. & 
Trust Co of Pa. v. Brown (Pa.) 

Fraud vitiates all contracts, including insurance policy. Ramsay v. Old Col- 
ony Life Ins. Co. (IIl.) ° 

Partner has insurable interest in life of other partners; joint policy held 
valid. Fleming v. Fleming (Iowa.) 

(2). Discrimination between insurants, 


Policy issued at premium rate for age less than that of insured violates 
prohibition against discrimination but may be enforced by beneficiary. 
American Nat. Ins. Co. v, Tabor (Tex.) 

Excessive premium charged constituted “discrimination” against insured 
Fogg v. Morris Plan Ins. Soc. (N. Y.) 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(2). Payment of first premium. 


Provisions in contract to effect that policy does not become binding con- 
tract until first premium is paid and that no agent of company has 
power on behalf of company to modify contract or extend time of paying 
premium, are for benefit of company and may be waived by it.—Giv- 
ing note held payment of first premium as between insured and insurer. 
—Agreement by agent to extend time of paying premium will be re- 
garded as waiver by company of conditions respecting time of paying 
premium, and limitations of power of agents to extend time of such 
payment. Echols v. Mutual Life Ins. Co. of N, Y. 

Insurer, by unconditional delivery and giving credit for premium, 
policy provision against liabilty before actual payment. Goodbar v. West- 
ern & Southern Life Ins. Co, (W. Va.) 


(3). ——-- By acknowledgment of receipt of premium. 


Acknowledgment of receipt of premium in policy held conclusive against 
insurer in favor of beneficiary so far as liability depends upon payment 
of premium, but does not prevent company from holding insurer liable 
for payment of premium, Mut. Life Ins, Co. of N. Y. v. Vaughan (Miss.) 

Requirements as to delivery of policy and waiver of delivery stated; recitals 
held not to create presumption first premium had been paid. Folds v. 
N, Y. Life Ins. Co. (Ga.) 


# #143. REFORMATION. 
(3). Fraud and mistake in general. 


Mutual insurance company is bound by rules of equity and principles of law 
applicable to other corporations and individuals as to correcting mutual 
mistake in policy, Central Granaries Co. v. Neb. Lumbermen’s Mut. 
Ins. Ass’n, Lincoln, Neb. (Neb.) site 


(4). <As to property or interest covered. 
Bo reform policy for mistake, mistake must be mutual. Zap v. U. S, Casu- 
alty Co. (N. Y.) 
(8). Right to reformation. 


Mutual correction of unexpired fire policy to cover future loss does not pre- 
vent insured from seeking correction of original draft to cover past loss 
covered by contract actually made but not correctly reduced to writing. 
Central Granaries Co. v. Neb. Lumbermen’s Mut, Ins. Ass’n, Lincoln, 
Neb. (Neb.) 
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§ 144, MODIFICATION. 
(1). In general. 


Court will not make forfeiture provision where policy does not; insurer can- 
not afterwards impose new conditions creating forfeiture without con- 
sent of assured, and without new consideration. Hagelin v. Common- 
wealth Life Ins, Co. (Neb.) .......+00- 


§ 145. RENEWAL. 
(1). In general. 


Renewal receipt not void because not incorporating provisions of statute; 
receipt construable as if provisions were incorporated.—Accident policy 
renewed subject to condition that provision as to limitation of time for 
suit extended. Hoyt v. Mass, Bonding & Ins, Co, (N. H.)......ccceeees 

Retention by insurer of premium held not to estop it from denying that 
there was no renewal contract. een v. Great Eastern aw Co. 


piration thereof but neglected to do so and a occurred, held, insurance 
company was liable for amount of loss as though policy had been issued. 
Austin Fire Ins. Co, v. Adams-Childers Co, (Tex.) <«s 

Insuer held not liable on its fourth policy on goods where its agent was not 
advised that they had been removed to place requiring higher rate. 
Nat’! Liberty Ins. Co. v. Kelly (Tex.) 


(2). Powers of agents. 


No person, unless duly authorized in writing, shall be deemed agent of com- 
pany.—Answer inadvertently admitting agency is not “appointment in 
writing’’.—Agent to solicit has no authority to bind company, especially 
where policy which insured claimed agent renewed stipulated that lia- 
bility should not commence until application was approved by home 
office. Salquist v. Oregon Fire Relief Ass’n (Ore.). eeese 

Where company notified its agent that it would not renew policy of ‘kind 
held by insured and agent who collected renewal premium sent applica- 
tion for new policy with premium, held that under circumstances in- 
surer was not chargeable with knowledge of agent that insured! deemed 
he was merely obtaining renewal of policy. Wright v. Great Eastern 
Casualty Co. (Mo.) 


(3). Payment of premium, 


Default in payment of note given for premium held to work forfeiture. No- 
vak v. La Fayette Life Ins, Co., La Fayette, Ind. (Neb.) 


(B) CONSTRUCTION AND OPERATION, 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION, 
(1). In general. 


Construction of ambiguous provision adopted by parties when loan was made 
will be accepted by courts Langley v. Prudential Ins. Co, of America 
(Uv. §.) 

All portions of policy,must be harmonized and given effect. 

v. Sacramento-Stockton 8S, S. Co. (U. S. 

Inconsistent accident policy provision will be ignored, Rathbun v. Globe In- 
demnity Co, (Neb.) 

(2). Language of policy. 

Where not inconsistent with other parts of the contract nor incompatible 
with the surrounding facts and circumstances, policy contract will be so 
construed as to give effect to every word used therein. Henry Clay Fire 
Ins. Co. v, Crider (Ky.) eevee 

Terms written in policy, unless waived either by parties themselves or some 
one authorized to make such waiver, must be enforced as written. Han- 
over “ire Ins, Co, v. Dallavo (U. S.) 


(3). Liberal or strict construction, 


Contract will be construed in favor of insured and courts will not forfeit pol- 
icy except where clear right of forfeiture is shown, Budelman v. Ameri- 
ean Ine. Co. (ill) ... . 8 oacteous 

Policies will be liberally construed. > tna Life Ins. ‘Co. Vv. McCullagh (Ky.) 

Provisions of forfeiture will be construed with strictness, and clear and un- 
ambiguous language and acts plainly within such language are neces- 
sary before forfeiture is enforced. Philadelphia Underwriters’ sewer 
of Fire Ass’n of Philadelphia v. Moore (Tex.). cane 

Court will not make forfeiture provision where policy does ‘not; insurer “can- 
not afterwards impose new conditions creating forfeiture without con- 
sent of assured, and without new consideration. Hagelin v. Common- 
wealth Life Ins, Co. (Neb.) bebe see eins 

Policies will be construed strictly against insurer. Stebbins ¥. “Westchester 
Fire Ins. Co. (Wash.) ...... se heeure 


189 
225 





Topical Index. 


Courts cannot do otherwise than to enforce contract plainly providing for 
forfeiture when no statutory law intervenes to prohibit it. Elms v. 
Mut. Benefit Life Ims. Co, (M0.)...ceceeeececereereseceeceeseesesreene 

Policy will be construed most strongly against insurer. O'Boyle V; American 
Equitable Assur. Co, (N. Y.) . coscece ececes 

Ambiguous provisions will be construed in favor of “insured, ‘ut, before rule 
can be applied, ambiguity must be located.—Where provisions are plain, 
court can indulge in no forced construction to cast a liability on insurer 
which it has not assumed. Bothmann v. Met. Life Ins, Co. 

Policy should be construed most stongly against company, A®tna Ins. Co. v. 
ambiguity, policy should be construed most favorably to insured. O’Mal- 
ley v, John Hancock Mut, Life Ins, Co. of Boston, Mass, (Mo.). 

Policy is to be construed liberally in favor of insured. Green River " Distil- 
ling Co. v. Massachusetts Bonding &-Ins. Co, (N. Y.)......... 

Policy should be costrued most. strongly against company. Aitna Ins, Co. v. 
Sacramento-Stockton S. S. Co. (U. 8.). Pree. ee 

Liability insurer is not favorite’ of law—narrow or technical construction not 
permissible to defeat liability ‘eae Ford Hospital v, Fidelity & 
Casualty Co, (Neb.) 

Ambiguities in policy should be resolved in favor 
Fire Ins. Soc. v. Rayor (Colo.) 

Construction against forfeiture favored if terms of instrument will fairly and 
justly permit it. Rathbun v. Globe Indemnity Co. y 

Policies should be construed ‘liberally in favor of insured. 

Standard Acc, Ins, Co, (Utah.) 

Ambiguous policy must be construed most favorably to insured. 

Indiana Nat. Life Ins. Co. (Ind.) 


§ 147 WHAT LAW GOVERNS. 
(4), Effect of provisions of policy on application. 
Policy may incorporate law of foreign state—may stipulate that it be gov- 
erned by foreign law—stipulation making marine policy subject to Eng- 
lish law not contrary to public policy. Boole v. Union Marine Ins. Co. 


§ 150. MATTER ON MARGIN OF A SLIP ATTACHED TO POLICY. 


Unless rider on policy is irreconcilable with printed clause, such clause must 
stand; but, if it is inconsistent and irreconcilable, rider will control.— 
Undeleted portions of policy remain in force unless rider was irrecon- 
cilable with them.—Provision as to insurance against perils of sea held 
not abrogated by rider. ®tna Ins. Co, v. Sacramento-Stockton S, S. Co. 


§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PA- 
PERS, 


(1). In general 


Where application provided that if premium was paid with application, such 
payment was made subject to conditions in attached receipt providing 
that no conditions or agreements other than those printed therein and 
in application should be binding, receipt must be construed with and as 
part of application.—Undelivered policy held to be considered in con- 
struing application and premium receipt as to time of taking effect of 
contract. Jenkins v, Tnternational Life Ins, Co, (Ark.)..... 


§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES 
OF INSURER AS PART OF POLICY. 
(3). Statutes and ordinances. 
Statute prescribing scope and effect of contracts and duties and obligations 
of paties is as much part of contracts as though incorporated into them, 


and such contracts are not affected by its repeal. Hanover Fire Ins, Co. 
v. Dallavo (U. 8S.) 

Statutory provision of standard "policy as to insured’s complying with. re- 
quirements constitutes a statutory and not a contractual limitation. 
George v..Conn, Fire Ins. Co, of Hartford, Conn, (Okla.) 


§ 161, PROPERTY COVERED BY INSURANCE AGAINST FIRE OR 
OTHER CAUSE OF LOSS. 
§ 162. IN GENERAL. 
Goods specifically named in coverage clause cannot be excluded by general 
prior exception. Olson v. Great Eastern Cas, Co. (Minn.).... 
§ 163. —— DESCRIPTION OF PROPERTY. 
(2). Additions and new structures, 


Silo located 2 feet frozn barn and connected therewith is “addition” within 
meaning of clause in tornado policy. Henry Clay Fire Ins. Co. v. Crider 
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§ 165. DESCRIPTION OF LOCATION, 


Policy held to cover lumber on described premises, whether piled in the 
open or under cover. Newport Mining Co, v. Fireman’s Ins, Co. (Wis.) 


§ 175. COMMENCEMENT OF RISK, 

Antedating transfer of policy to different subject held not to create liability 
for previous loss. Downs v. Georgia Casualty Co. (N. J.)......eeeeceee 

Insurer held not liable under schedule of payments, where insured died be- 
fore expiration of first year after issuance of policy. Lane v. National 
Indust, Ins. Co, (Kan.) 

Where plaintiff’s injury sued for occurred one day before policy was effective, 
there was no liability on defendant’s insurer’s part shown. 
Clover Leaf Casualty Co. (Mo.) 


§ 179. ENTIRE OR SEVERABLE CONTRACT. 
Policy covering separate classes of property, each insured for specific amount, 
is divisible. George v. Connecticut Fire Ins, Co, (Okla.) 
7 
§ 179%. LOAN ON POLICIES, 


Other policies held admissible on construction of loan agreement on policy. 
Hubbard v. Equitable Life Assur. Soc, of U. S. ) 


VI. Premiums, Dues, and Assessments. 


§- 182. PERSONS LIABLE FOR PREMIUMS, 

Policy issued to two corporations held not to create joint and several liabil- 
ity for premiums. In re John B. Rose Co. In re Rose Brick Co. Appeal 
of Travelers’ Ins, Co, (U. 


§ 186. PAYMENT OF PREMIUMS. 
(2). Time of payment, 

Tender of quarterly premium on specified date held timely and insurer was 
without warrant of law in declaring the policy forfeited. Chestnut v. 
Security Mut, Life Ins. Co. (Mo,) ..... 

(3). Payment to agent or broker. 

In action on assessment policy defended on ground that insured did not pay 
assessment falling due before his death, refusal of instruction submit- 
ting issue whether payment was made to bank authorized to receive pay- 
ment of assessment held erroneous under evidence. Rasch v, Bankers’ 
Life Co. of Des Moines (Mo.) 


§ 187. NOTES FOR PREMIUMS. 
(1). In general. 

“Blue notes” for premiums continuing policy until due are valid. Robnett 

v. Cotton States Life Ins, Co. (Ark.) 
(2). Fraud or misrepresentation, 

Where insured retained policy and made no effort to return it until note 
given in payment of first premium had matured and policy lapsed, he 
could not defeat action by showing false representation, Wilcox v, Walker 
(Ga.) 

Want or failure of consideration, 

Physician liable on note given insurance agents for policy premium on 
agreement he might pay it from his fees from medical examinations. 
Dobbs v. Johnson (Tex.) eas 


§ 195. LEVY AND COLLECTION OF ASSESSMENT 
(1). In general. 


Provision of policy for forfeiture for nonpayment of assessment is not ef- 
fectual where there is no levy of assessment in accordance with by- 
laws but only finding of facts by company’s officers on which to make 
levy. Stubbins v. State Farmers’ Mut. Ins. Co, (MO.)....0...eceeseers 


# 197. ENFORCEMENT OF ASSESSMENT. 
(3), Pleading. 


Materiality of variance between petition and proof must be shown by affi- 
davit in trial court. Stubbins v. State Farmers’ Mut. Ins. Co. (Mo.).. 


§ 198, REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS 
PAID. 
(5). Avoidance or forfeiture of policy. 


Where insured was over insurable age, and misstatement of age was not 
made through willful purpose to deceive, spasm may be recovered. 
DeLoach v. Ozark Mut. Life Ass’n (Ark.) ceseeeaesee 


(16) 
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VII. Assignment or Other Transfer of Policy. 


§ 216. FRAUD IN PROCURING TRANSFER, 


Evidence held to show that decedent either obtained assignment by fraud, not 
intending at time to protect plaintiff, or, having obtained policy with 
best of intentions afterwards converted same to his own use.—Plaintiff 
held not entitled to recover interest on value of policy assigned in ac- 
tion to set aside assignment for fraud. Lewery v. Simpson (N. Y.).... 
controversy between widow and bank, held that circumstances and situa- 
tion of bank officers and widow constituted relation of trust and confi- 
dence which imposed upon bank and its representatives the duty to deal 
with widow with utmost frankness, and cast upon bank burden of show- 
ing that undue advantage was not taken of widow. Marsh v. Elba 
Bank & Trust Co. (Ala) 


217, NOTICE TO INSURER. 

direction of will is to be construed an assignment within provision requir- 
ing written notice of assignment to be given to company as soon as 
practicable, that requirement was met by written notice given shortly 


after death of insured. Met, Life Ins. Co. v. Fidelity Nat. Bank & 
Trust Co, bi 34 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL, 

Right to effect cancellation of policy without consent must be provided in 
statute or contract. Artificial Ice Co. v. Reciprocal Exchange (Iowa.).. 

§ 229. NOTICE TO CANCEL, 

(1). Necessity of notice, 

Insured may waive provision for five days’ notice of cancellation. Artificial 

Ice Co, v. Reciprocal Exchange (lowa.) 
(2). Sufficiency of notice in general. 

Threat to cancel did not constitute notice of cancellation.—Notice of can- 
cellation of policy was insufficient.—Notice of cancellation must provide 
for repayment of unearned premiums. Artificial Ice Co. v. Reciprocal 
Exchange (Iowa.) 

§ 232, ACTS CONSTITUTING CANCELLATION, 

Where agent promised to cancel but neglected to do so before fire there was 
no cancellation. Clark v. Fidelity-Phenix Fire Ins. Co. 


Letter held not to constitute request or demand for cancellation of policy. 
Van Scoy wv, Nat’l Fire Ins. Co, of Hartford, Conn, (Iowa.) 


§ 235. EVIDENCE OF CANCELLATION, 

Letter written by insured held admissible in suit against him for premium 
on policy. McNamee v. Zimmett (N, Y.)..ccccccccccscccccccsccscscecs 

Burden of establishing effective cancellation before loss is upon insurer.— 
Evidence held not to show that plaintiff consented to cancellation of 
policy without observance of condition therein that it could only be can- 
celed on five days’ notice. Artificial Ice Co, v. Reciprocal renee 
(Iowa. ) 

Evidence held not to warrant finding that policy was canceled, 
v. Nat’l Fire Ins, Co, of Hartford, Conn, (Iowa.) 


§ 242. EVIDENCE OF SURRENDER. 


Evidence held to sustain finding that insurance policy which never left pos- 
session of company’s agent never became effective and that there was 
consent to its surrender. Maryland v, L. R. Christenson Co. (Minn.).... 207 


1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 
(A) GROUNDS IN GENERAL, 
$ 250. STATUTORY PROVISIONS, 
(1). In general. 7 


Where defense of misrepresentation of health was interposed, evidence as 
to whether such representations were made in good or bad faith was in- 
competent. Burgess v. Pan-American Life Ins, Co, (Mo.) 


§ 252, REPRESENTATIONS. 
§ 253. IN GENERAL, 


Right to recover for loss of insured property is not defeated by misrepresen- 
tations in application if they did not contribute to loss or deceive insurer 
to its injury. Central Granaries Co. v, Nebraska Lumbermen’s Mut. 
Ins. Ass’n, Lincoln, Neb, (Neb.)........-+- adwccespevodcuge 80 


(17) 
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Questions and answers in application held representations, not warranties; 
it is necessary in defense for falsity of statements that defendant prove 
alleged fraud. Beeler v, Supreme Tribe of Ben Hur (Neb.) 


§ 255. MATERIALITY. 


Where representations are vital and are not complied with, there is breach 
of contract precluding recovery. O’Connor Transp. Co., Inc., v. Glens 
Falls Ins, Co. (N. Y.) 


§ 256. ——- EFFECT OF MISREPRESENTATION. 

(2). Knowledge and intent of application. 

Positive statement of fact, falsely made in application and known to be 
false by maker, with respect to material matter will be deemed to have 
been made wilfully and with intent to deceive. New York Life Ins, Co. 
v. Wertheimer (Ohio) 

False answers in application as to matters of fact and not of opinion render 
policy void, whether applicant had intention of deceiving or not. Good- 
bar v. Western & Southern Life Ins, Co, (W. Va.) 

§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE, 


Failure to disclose lack of identity between corporation and partnership 
held to invalidate contract. lLeone’s Case (Mass.) 


§ 2638. WARRANTIES. 
§ 265. ———- DISTINCTION BETWEEN WARRANTIES AND REPRESEN- 
TATIONS. 

Statements by insured must be construed as representations and not war- 
ranties, in view of statute. Mut. Life Ins. Co. v. Boucher (Okla.)...... 

Questions and answers in application held representations, not warranties; 
it is necessary in defense for falsity of statements that defendant prove 
alleged fraud. Beeler v. Supreme Tribe of Ben Hur (Neb.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED, 


§ 272, SUBJECTS OF MARINE INSURANCE IN GENERAL. 

Statement that certificate of Vessel Fire Register for certain year had been 
obtained held warranty precluding recovery where certificate had not in 
fact been obtained. O’Connor Transp. Co,., Inc., v, Glens Falls Ins, Co. 
6 | 

$ 273. SEAWORTHINESS OF VESSEL, 


By English law and practice, no warranty that vessel is seaworthy will be 
implied in time policy of marine insurance. A2tna Ins, Co, v. Sacra- 
mento-Stockton 8. 8S. Co. (U, 8S.) 


§ 282. TITLE OR INTEREST OF INSURED, 


(2), Character of title or interest in general. 


Automobile policy, issued to buyer under conditional sale contract is valid, 
notwithstanding reservation of title in seller. Baker v, Northern Assur. 
Co. (Mich.) 


(3). Property held in trust. 


Vendor is regarded as sole and unconditional owner, although property in his 
hands or proceeds of insurance are impressed with a trust which court 
of equity will compel him to execute. Budelman v. American Ins. Co. 


(5). Title in husband or wife. 

Where legal title to barn and ground on which it was erected was in plain- 
tiff’s wife, it was her separate property and not Hable for his debts or 
obligations and should be insured in her name. Royal Exch. Assur. of 
London, England, v. Almon (Ala.) 

§ 288. OTHER INSURANCE, 

(1). In general, 


Automobile policy procured by buyer is valid, notwithstanding policy previ- 
ously issued to seller covering buyer’s interest. Baker v. Northern Assur. 
Co. (Mich.) 


(C) MATTERS RELATING TO PERSON INSURED, 


§ 290. AGE. 


Misrepesentation as to age does not defeat policy unless material. Burgess 
v. Pan-American Life Ins, Co. 


(18) 
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Where applicant was over insurable age, misstatement of age is defense, 
whether considered a representation or warranty. DeLoach v. Ozark 
Mut. Life Ass’n (Ark.) 


§ 291, HEALTH AND PHYSICAL CONDITION, 
(7). Injury or bodiiy intirmities, 


Life policy held void upon showing that insured, prior to time of making 
application, had suffered injury resulting in loss of one of his feet. 
Goodbar v, Western & Southern Life Ins, Co. (W. 


§ 292. MEDICAL ATTENDANCE, 


Policies held invalidated by false and fraudulent statements as to medical 
attendance. New York Life Ins. Co. v. Wertheimer (Ohio) 

Insured’s omission of one instance of consulting physician and failure to state 
disease from which she was suffering held not a warranty and did not, in 
circumstances considered in opinion, operate to void policy. Plotner v. 
Northwestern Nat. Life Ins. Co. (N. D.) ..cccccccsscccces 

Questions and answers in application held representations, not * warranties: 
it is necessary ‘n defense for falsity of statements that defendant prove 
alleged fraud. Beeler v. Supreme Tribe of Ben Hur (Neb.) 

Concealmeent of prior medical treatment held fraud avoiding policy. 
liams v, Mut. Life Ins. Co. of N. Y¥. (Mont.) 


§ 300. PREVIOUS APPLICATION FOR INSURANCE, 


Life policy held void for misrepresentation in application as to having 
been refused insurance. Goodbar v. Western & Southern Life Ins, Co. 
(CW. Va.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Cov. 
evant, or Condition Subsequent, 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 306. CONDITIONS SUBSEQUENT. 


§ 308, FULLFILLMENT OR BREACH. 


Anti-technicality statute is not applicable to breaches which could not con- 
tribute to loss. Humphrey v. National Fire Ins. Co. (Tex.) 


§ 309. EFFECT OF BREACH. 


Statutory provision that breach shal! not avoid policy unless contributing to 
loss is applicable to subsequent violations as well as initial misrepresen- 
tations. Security State Bank of Eddyville v. 42tna Ins. Co .(Neb.) 


§ 328. CHANGE OF TITLE OR INTEREST. 
(5). Contract for sale. 


Buyer and not seller of property was “sole and unconditional owner” within 
policy. Kavanaugh v. Franklin Fire Ins. Co of Philadelphia, Pa. (Cal.) 

Option did not pass title to insured building.—Execution of conduct of sale 
and surrender thereof did not bar insured’s right to recover on policy, 
although policy provided that it ghould be void on change in title or in- 
terest or possession. Home Ins. Co. v. Chowning (Ky.)..........ee+- 

Provisions forbidding change of title are not violated by insured’s entering 
into ordinary contract for deed.—‘Interest’” means legal interest, and 
therefore is retained by party holding legal title and hence by vendor 
in executory contract of sale. Budelman v. American Ins, Co, (IIll.).... 


(6). Incumbrance of property. 


Violation of conditions by mortgaging insured chattels does not invalidate 
unless contributory to loss. Security State Bank of Eddyville v. — 
Ins, Co. (Neb,) 


(8). Invalid or inoperative conveyance. 


Placing deed in escrow did not change interest of insured where condition 
on which its delivery was to be made was unfilled and deed was not de- 
livered at time of fire. Philadelphia Underwriters’ Agency of Fire 
Ass’n of Philadelphia v. Moore (Tex.) 


(14). “Commencement of foreclosure proceedings” or “notice of 
sale”. 


Foreclosure when “commenced with knowledge of insured” means foreclos- 
ure commenced with insured’s knowledge and not foreclosure of which 
he gains knowledge after it is filed, but knowledge of immediate purpose 
to file is tantamount to knowledge of commencement.—Opinion that fore- 
closure suit would be filed did not render filing of suit a commencement 
of foreclosure with knowledge of insured Philadelphia een 
Agency of Fire Ass’n of Philadelphia v. Moore (Tex.). “s 

Issuance of notice of sale under lien held not to avoid poitey. “Y. 
Westchester Fire Ins. Co, (Wash.) ‘ 
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§ 329. CHANGE OF POSSESSION. 


Execution of executory contract of sale of land and delivery of premises to 
vendee was not change in possession within provision in policy to effect 
that it would be void in event of change in title, interest, or possession. 
Budelman v. American Ins. Co. (Ill) ecosecevies 


$§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(3). Keeping book of account. 


Where policy required merchant to take inventory within 30 days of issuance 
and to keep set of books presenting complete record of business trans- 
acted from date of inventory, failure to keep books during first 30 days 
after issuance of policy, when loss occurred, did not avoid re Na- 
der v. American Ins. Co. (S. C.) ... oeeece 

Keeping accounts so that loss can be ascertained by” bookkeepers. held suffi- 
cient. Olson v. Great Eastern Cas, Co, (MINM.)......ececceeseeevseees 


(5). Entire or severable contracts. 


Failure to comply with record warranty clause did not affect validity of pol- 
icy in so far as it insured building, although policy provided that non- 
compliance with such clause would render entire policy null and void. 
Merchants’ & Manufacturers’ Lloyd’s Ins. Exch. v. Southern Trading Co. 
OF Temas (TER.) occcccccscccceses cece eee ecoccverceeeccescsese 


§ 336. ADDITIONAL INSURANCE. 
(7). Entire or severable contracts. 


Conditional seller’s policy held void to extent of buyer’s interest in view of 
other policy issued to buyer. Baker v, Northern Assur, Co. (Mich.).... 


(C) MATTERS RELATING TO PERSON INSURED, 


§ 340. MILITARY OR NAVAL SERVICE, 


Engaging in military service without consent of insurer held not ipso facto 
to forfeit policy by death of insured while engaged in such service. 
Hagelin v. Commonwealth Life Ins, Co, (Neb.) ino seems 

Clause as to entry into military service construed; consent to enter into 
military service in time of war waived by writing for proofs of loss. 
Bowman vy, Surety Fund Life Ins. Co, (Minn.) 


. 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL, 


(1). In general. 

Life policy held forfeitable for nonpayment of premiums. Robnett v. Cot- 
ton States Life Ins, Co. (Ark.) oe 

Policy held to provide for forfeiture for nonpayment of premium. Elms v. 
Mut. Benefit’ Life Ins. Co. wre 

Where policy was void upon failure ‘to pay premiums, and there is no estop- 
pel or waiver on part of company preventing it from insisting upon for- 
feiture,’ contract will be enforced as made. Novak v. La Fayette Life 
Ins. Co., La Fayette, Ind. (Neb.) 

(3). Nonpayment of note given for premium, 

Nonpayment ef premium note held to forfeit policy, notwithstanding partial 
cash payment, under provision of policy. Robnett v. Cotton States Life 
Ins. Co, (Ark.) oesesveweveceses 

(4). Effect of provisions for deduction of past due premiums. 

Provision for deduction for indebtedness held not tq appliy where policy was 

forfeited, Elms v, Mut. Benefit Life Ins, Co. (Mo.). ‘ 


§352. NOTICE OF TIME FOR PAYMENT 


§ 353. —— NECESSITY, 
(1). In general 


Certificate cannot be forfeited for nonpayment of assessment where notice 
was not given and instruction, authorizing verdict for insurer merely 
upon finding that insured did not pay particular assessment, is errone- 
ous. Rasch v. Bankers’ Life Co. of Des Moines (MO.).......eceeeeeeees 


(3). -—— 


Antitechnicality law does not affect record warranty clause.——-Record books 
must reasonably and fairly afford data contracted for and resort cannot 
be had to extraneous sources for supplying this data in respect to mat- 
ters essential to substantial compliance.—Books held insufficient under 
record warranty clause requiring complete record of business transacted. 
Merchants’ & Manufacturers’ Lloyd’s Ings, Exch. v. Southern Trading 
Co. 
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§ 354, —— SUFFICIENCY. 
(1). In general. 


Where policy provides for apportionment of dividends to premiums, insurer 


cannot declare forfeiture for nonpayment prior to notice of dividend. 
Owen v. N. Y. Life Ins. Co. (Miss.) 


§ 356. EXTENSION OF TIME FOR PAYMENT 
§ 357. IN GENERAL. 


Provision giving grace for payment of premium does not give similar period 
of grace for nonpayment of premium note accepted by company with un- 
derstanding that policy should be fofeited if note was not paid when due. 
Robnett v. Cotton States Life Ins. Co, (Ark.) 


§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 


§ 360. —— IN GENERAI.. 
(1). In general, 


Life policy is not forfeited by a failure to pay interest as well as premium, 
within 30 days after premium is due. Summer v. N. Y. Life Ins. Co. 


Application of dividends or credits to prevent forfeiture. 


Policy will not be declared forfeited for nonpayment of premiums where in- 
surer held, when premium became due, more than enough money due 
insured as sick benefits to pay same.—lInsurer need not have specific 
order from insured to apply sick benefits due to payment of premiums, 
since such application is for insured’s benefit, and his consent will be 
presumed, and equity requires insurer to make such application. North 
v Nat’l Life & Acc. Ins. Co. of Nashville, Tenn. (Mo.) costes 

In absence of statute, reserves earned on policy which provided for forfeiture 
of insurance and all profits in event of nonpayment of premiums are 
property of company. Elms v. Mut. Benefit Life Ins, Co, (Mo.) 

Excess premium charges in hands of insurer or agent may be deemed ap- 
plied in order to prevent forfeiture. Fogg v. Morris Plan Ins, Soc. 
(N. Y.) esetene 

Policy is not forfeited for. nonpayment when insured was entitled to. benefits _ 
sufficient to pay premiums—specific order from insured to apply such 
benefits is not necessary. North v. National Life & Acc, Ins. Co, (Mo.) 

Insured is not entitled to reserve under policy when policy expressly pro- 
vided for forfeiture of all profits thereunder for nonpayment of premi- 
ums. Elms v. Mut. Benefit Life Ins. Co. (Mo.). eeeseee 

Where assessment company required members to make. deposit in guaranty 
fund, held, member was not entitled to have assessment paid out of 
guaranty fund. Hay v. Bankers’ Life Co, (Mo.) 

(4). Payment by check, draft, or order, 


Where insured’s employer néver refused to pay on demand wages assigned 
to meet payments, policy did not lapse for nonpayment. Wick v, West- 
en Life & Cas. Co. (Mont.) .... O60 Co eveRedeses¥ cen tiovwpescate 


§ 361, TO AGENT OR BROKER. 

Insured’s direction to bank authorized to collect premiums to pay premium 
and charge to insured’s account held sufficient payment. Illinois Bank- 
ers’ Life Ass’n v. Dowdy (Ark.) ...... soeecces 


§ 363. RIGHTS OF INSURED AFTER DEFAULT. 


§ 365. —— REINSTATEMENT. 
(2). Condition of reinstatement. 


If, following default in payment of premium, insurer’s agent accepted pre- 
mium conditionally until health certificate upon which to base reinstate- 
ment could be obtained, in case insurer should demand it and insurer did 
demand it, and died before reinstatement, there could be no recovery, 
but if agent accepted premium and informed insured that no health cer- 
tificate would be necessary, insurer would be estopped to deny liability; 
agent’s neglect to obtain certificate being negligence of insurer. meee 
v. Grange Life Assur. Ass’n (Mich.) 

Payment of premium after lapse of policy held not to restore same, 

v. Equitable Life Assur. Soc, of U. S. (N. Y.) 


§ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 


(1). In general. 

Company held under no obligation to apply reserve on lapsed policy to ex- 
tension thereof, unless demand therefor is made on company within six 
months after mene of policy, Mutual Life Ins. Co. of N. Y, v. Batson - 

(Miss. eocceene 

Provision ted paid- up insurance held unconditional. Bothmann v. * Met. Life 

Img. CO. (MO.) ceccccsccccccccscesssasseeeeeeasesessseesesssesssssesesee 401 


(21) 





Insurance Law Journal, Vol. 58. 


(2). Amount available to purchase extended insurance. 


Company permitted to deduct amount of policy loan before computing term 
of extended insurance. Langley v. Prudential Ins, Co. of America (U. 8.) 


§ 368. PAID-UP POLICY OR VALUE. 
(1). In general. 


There is no inconsistency between clause giving right to paid-up insurance 
and forfeiture clause. Elms v. Mut. Benefit Life Ins, Co. (Mo.) 


§ 372. WHAT CONDITIONS MAY BE WAIVED. 


Under life policies providing that, if insured died while premium was in ar- 
rears for not exceeding four weeks, company would pay amount provided, 
but that after expiration of such period its liability should cease and 
policy lapse, failure to pay premiums in time allowed would or would 
not create forfeiture at option of company. Kozloski v, Prudential Ins. 
Co. of America (N. J.) ° oe 

Company may waive provisions in policy for its protection, 

Ins. Co. v. Dallavo (U. 8S.) 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 


§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 


$§ 375, —— IN GENERAL. 
(1). In general. 
Statement of unauthorized agents relative to insurer’s not relying on military 


service clause did not effect waiver binding on insurer. McCoy v. Nat’l 
Life Ins. Co. (Iowa) 
(2), Nature of agency. 

Company which formed insurance society as adjunct reinstated policy by 
acceptance of overdue premiums; there being no provision in policy 
that could be given effect of limiting authority of company. Fogg v. 
Morris Plan Ins. Soc. (N. Y.) 


§ 377, KNOWLEDGE OR NOTICE OF FACTS IN GENERAL, 
(1). Necessity of knowledge of breach. 

Where company knew nothing of changed ownership of insured premises, it 
cannot be said that it waived condition of policy that it should be void 
if interest of insured shou!d be other than unconditional and sole owner- 
ship. Kavanaugh v. Franklin Fire Ins. Co. of Philadelphia (Cal.)...... 58 

Imsured’s lack of fee waived only where insurer’s agent knew before policy 
was igsued that insured owned only leasehold interest, and knew just what 
his insurable interest was. Royal Exch, Assur, of London, Eng., v. Al- 
mon (Ala.) |..... 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1.). In general. 

Insurer was bound by agent’s notice as to insured’s title in insured automo- 
bile. Baker v, Northern Assurance Co. 

Knowledge of agent constitutes knowledge of insurer. Gould v, 
vania Fire Ins. Co, (Wis.) 

Possession of house by tenant did not bar recovery under fire policy where 
known to agent. Home Ins, Co. v. Chowning (Ky.) 


§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT 
OR UNDER HIS DIRECTION, 


(7). Agency for insurer or insured. 

Company estopped to claim breach of warranty where agent, though told in- 
sured’s interest was life estate, wrote it in application as fee-simple, 
agent being insurer’s, not insured’s agent. Stubbins v State Farmers’ 
Mut. Ins. Co. of Mo. (Mo.) 


§ 388. IMPLIED WAIVER IN GENERAL. 
(2). Statements of officers and agents. 


Where agent falsely represented to insured that policy had lapsed and in- 
sured, relying thereon, failed to pay premiums for several years, benefi- 
ciary was entitled to recover; insured, upon ascertaining that he had 
been imposed upon immediately instituting suit for reinstatement, but 
dying before case was brought to trial. Combs v. Jefferson Standard Life 
wee, Ca. (HN. CO.) cccsveces cs Sikes aie Kine See 


(3). Acts and conduct of insurer or agents in general, 


Where insured procured other insurance in belief that agent had cancelled 
policy as promised, company is estopped to assert this in defense. Clark 
v. Fidelity-Phenix Fire Ins. Co. (Mo.) 


(22) 
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(4). Custom and course of dealing as to payment of premiums. 


Waiver of forfeiture for nonpayment of one premium note does not waive 
or estop forfeiture for nonpayment of second. Robnett v. Cotton States 
Rite Ime, CO. (AVE) occccscccce SSC eGeci OSE KeS eee KS ao mnee ete os becvousaee 

(5). Guaranty and indemnity insurance. 

Liability insurer, by making agreed defense, does not lose right to assert loss 
Was not covered by policy. Ford Hospital v. Fidelity & eee Co. 
CI) Krcosecents dtl bedewscescgsaeuca Kseeee's + ée0ne hte pele Veewadal one 


§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
Insurer, which failed to object, and plaintiff insured believing he was meet- 
ing requirements, held to have waived noncompliance with record war- 
ranty clause, being estopped to set up same as defense to suit after loss. 
Camden Fire Ins. Asa’n v, Yarborough (Tex.) .ccccccscccccccscsescecece 
(5). Subsequent breaks in contiuation of existing conditions. 
Insurer held not to have waived breach of warranty that certificate of Ves- 
sel Fire Register had been obtained, O’Connor Trans, Co,, Inc., v, Glens 
Falls Ins. Co. (N. Y.)....... novwoesseesogecceumese eteesece beeevceaies 
(6.) Knowledge of intent to violate conditions. 
Concurrent insurance is no defense where agent has knowledge of it. Gould 
v. Pennsylvania Fire Ine. Co. (Wie) wccccccccccccccvesscveccees coscoes 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RE- 
SCIND POLICY. 


Voluntary application of reserve of paid-up insurance does not waive for- 


feiture. Elms v, Mut. Benefit Life Ins, Co. (M0.).........ccseecceesees 
§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR 
ASSESSMENTS. 


(1). In general. 

Company cannot retain benefit of conduct of agent who procured lapsing of 
policy by fraud and false representations and cannot be relieved from 
consequences of such fraudulent means by which such lapsing was ob- 
tained. Combs v. Jefferson Standard Life Ins, Co. (N. C.).....eeeeeeees 

Fire insurer, which issued policy providing it should be void unless otherwise 
agreed in writing if insured was not sole and unconditional owner, held 
not estopped to set up invalidity of policy under such provision. Kava- 
naugh v. Franklin Fire Ins, Co. of Philadelphia, Pa, (Cal.)............. 

Where company accepted and retained premium not paid when required, 
with full knowledge of plaintiff’s sickness at time, it waived forfeiture for 
delay in payment, unless payment was accepted under provision for re- 
instatement without liability for existing sickness. Wiser v. Central 
Business Men’s Aas’ (BO.)) ..cccccviccsccvevessccssicvveddecnesvecses “ae 

If, following default in payment of premium, insurer’s agent accepted pre- 
mium conditionally until health certificate upon which to base reinstate- 
ment could be obtained, in case insurer should demand it and insurer did 
demand it, and died hefore reinstatement, there could be no recovery, 
but if agent accepted premium and informed insured that no health cer- 
tificate would be necessary, insurer would be estopped to deny liability; 
agent’s neglect to obtain certificate being Ke ae of insurer, — 
v, Grange Life Asstr., ASOD (MICH. ) oc ccccvcvevcncvccccccvcccecsencce é 

Insurer, by accepting premiums and requiring “fdentification in addition “to 
proofs of death after knowledge of false represéntations held estopped to 
claim forfeiture by such representations. Reid v. Brotherhood of Rail- 
FOad Trainmen (MO.) ..ccccccccestsccvesvvvccwvecestescenseeetewes 

Conditions of policies held waived where company had knowledge of avoid- 
ance of such conditions but retained premiums and left policies outstand- 
ing.—Where insurer has full knowledge of all facts in relation to sub- 
ject-matter of contract, and continues to accept all its benefits. it can- 
not reject its burdens. Hanover Fire Ins. Co. v. Dallavo (U, S.)........ 

In action against insurer for wrongful cancellation in which it was conclus- 
ively shown that insurer had canceled policy because of nonpayment of 
premium when due, but had retained premium on receipt thereof, insured 
was entitled to directed verdict. Zallee v. Mut. Life Ins, Co. of N. Y. 
CMG): wanaceveda ca ctu tice deer eeckceac ¥éendceetesenn Fae . ‘ . aghast 


(2). Condition as to title. 


Giving notice of gale in proceedings to foreclose lien held not to avoid policy. 

Stebbins v. Westchester Fire Ins. Co. (Wash.)......... Care de pteeneekss 
(7). 

Acceptance by mutual hail insurance company of premiums for several years 
in arrears on suspended policy and reinstating it, subsequently returning 
premium for another year, held not to constitute waiver of provision so 
as to render defendant liable for loss incurred while policy was suspend- 
ed.—Party paying up past-due installmente on suspended policy held not 
entitled to collect loss during suspension. Brockway v. Mich, Mut. Hail 
FO, Co, CHRIGRL). ccccvivcccccrevccndecesc cates épsiccdessccbdscuveneebdeds eae 
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(8). Demand and acceptance after injury or death of person 
insured, 

Where insurer~received payments in ignorance of fact that insured had died, 
insurer had option to return premiums so received and declare policy void 
or it could waive such right and retain premiums thereby electing to 
keep policies in force. Kozloski v, Prudential Ins, Co of America (N. J.) 


(9). Demand or acceptance on condition, 


Retention by insurer of premium was not waiver of_right to demand evidence 
of continued insurability. Gould v, Equitable Life Assur. Soc, of U. S. 


(10). Retention and enforcement of note. 

Mere retention of note by company after its maturity, with no affirmative 
acts on part of company signifying intention to enforce payment does 
not result in either waiver or estoppel that will prevent company from 
insisting upon forfeiture.—Insurer held not estopped from declaring for- 
feiture of policy for nonpayment of premium note. Novak v, La Fayette 
Life Ins. Co., La Fayette, Ind. (Neb.) 

(11). Offer to return, 

Facts held insufficient to show waiver of provision for delivery of policy and 
payment of premiums while insuréd was alive. Cure v. Midland Life 
Ins. Co. (Kan.) oe see 


§ 393. CONSENT TO ASSIGNMENT OF POLICY, 


Mortgaging of goods is no defense after consent to assignment of policies 
has been given with knowledge of mortgage. Gould v, Pennsylvania: Fire 
Ins. Co, (Wis.) 019:0'0.0-06,00 600008088 

§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 

(1.) In general. 
Clause as to entry into military service construed; consent to enter into 


military service in time of war waived by writing for proofs of loss. 
Bowman v, Surety Fund Life Ins. Co, (Minn.) 


($). Requiring additional proofs. 


Insurer, by accepting premiums and requiring identification in addition to 
proofs of death after knowledge of false representations held estopped to 
claim forfeiture by such representations. .Reid»v. Brotherhood of Rail- 
road Trainmen (Mo.) seces eens ° eee cecces 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


Incontestable clause is valid and bars fraud as defense.—Incontestable clause 
in statutory language is not construed against insurer.—Death of insured 
before expiration of time within which insurance company can contest 
policy does not operate to extend time for contest beyond that so fixed. 
—Policy can be contested within clause making it incontestable after one 
year only by proceedings in court to which insurer and insured or his 
representatives or beneficiaries are parties.—Company can contest policy 
in equity after death of insured to avoid incontestable clause.—Incon- 
testab'e clause does not run pending appointment of administrator to 
whom policy was payable.—Company held to have lost right to contest 
policy by delay after appointment of administrator. Ramsay v. Old 
Colony Lite Ins, Co. (TIl.) 

Parties to contract could not by contract put something into policy repug- 
nant to statute requiring policies to be made incontestable not later than 
two years from date except for nonpayment of premiums, and thus de- 
stroy benefit to insured which statute was designed to guarantee, so that 
attempted reservation by insurer of right to interpose fraud by way of 
defense to suit to enforce payment of policy after it had been issued 
more than two years was void. American Nat. Ins, Co. v. Tabor, (Tex.) 

Where policy incontestable after one year, held that there being no default 
in payment of premium, there is no defense to action for recovery of 
amount specified in policy. Plotner v, Northwestern Nat, Life Ins, Co. 
CN, Di) cccvere ececeseneene 


XII. Risks and Causes of Loss. 


(A) MARINE INSURANCE, 


§ 403. PERILS OF THE SEA. 

“Peril of the sea” need not be extraordinary, in sense of being catastrophic, 
and severe storms, rough seas, and even fogs may be comprised in perils 
of the sea. tna Ins. Co. v, Sacramento-Stockton S. S. Co. (U. S.) 

(B) INSURANCE OF PROPERTY AND TITLES. 


§ 421. FIRE, 


Insurance against loss by fire includes all loss from explosions which are 
the direct result of an antecedent fire upon insured premises.—Insurer 


(24) 
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against fire is not liable for loss from explosion caused by antecedent fire 
occurring on premises other than those insured. Liverpool & London & 
Globe Ins. Co., Ltd., v. Currie (ou) Caddepesstetspunherwedeeebade vecae 
§ 424, ACCIDENT 
Damage to eutemebite rolling down embankment after overturning held not 
“caused solely by collision with another object.” Moblad v, Western In- 
Gemnity Co, of Dallas, Tem. (COL) ccccccccccccsscceeecsececeuceveseses 
§ 425. THEFT. 
Policy against theft required pieces to be delivered to carrier against receipt. 


Herts v. Hartford Fire Ins. Co, (N. Y.)..cccccccccccccccvcccccccccsecees 
Against robbery held not to cover taking in clerk’s presence, unless he had 
actual knowledge of taking; ‘felonious taking’. Van Keuren v, Trav- 
elers’ Indemnity Co. (Ga.) .cccccccccccccccccccsccccsccccccsescscveseese 


§ 426%. DEFECTS IN OR OBJECTIONS T@ TITLE INSURED. 


Where company guaranteed title subject to validity of judgment: affecting 
title which it stated was good in opinion of its attorneys, it was respon- 
sible only for truth of latter statement—abstract maker was not liable 
for omission of details specified, Whitaker v. Title Ins, & Trust Co. 
(COL) cavcccevccesnvevscescescecece CORR EORS Ke Casdocete de ceerhe tenes Eee Ee 


(C) GUARANTY AND INDEMNITY INSURANCE, 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF 
LIFE. 

Policy required by statute from auto bus owner limited to car described and 
insurer cannot be held liable for injury caused by different car operated 
by same owner, Downs v. Georgia Casualty Co. (N. J.) c.cccccecceeeeee 

Where employee was injured while on mission in connection with repairing 
boat, it was not within “vessel hazard’? clause—employee in designated 
class held covered where premium was determined on estimated compen- 
sation of employees. Employers’ Liab, Assur. Corp. v. American Packing 
GO, CHIR) cove cccccwasesccdvccnccensscsccchpcvacssgetcdsceseasesereenes 

Child, born in hospital but returned to mother, is “patient’’, not mere licen- 
see—injury to child through negligence of nurse held “hospital treat- 
ment’’—nurse allowing child’s hand to touch hot appliance makes ‘‘mis- 
take” within policy. Ford Hospital v. Fidelity & Casualty Co. (Neb.).. 

Policy of automobile insurance held policy of indemnity, and not liability 
policy, so that judgment creditor could not proceed against insurer. 
Luger v. Windell. Same v. New Amsterdam Casualty Co. (Wash.)...... 


§ 438. CAUSE OF DEATH IN GENERAL, 

Insurer has right to select risks it is willing to assume, and there is no pub- 
lic policy against contract exempting company in advance from liability 
for death of insured while in military or naval service of government. 


Marks v, Supreme Tribe of Ben Hur (KY.) ....cccecvesccccnccccsessece 
Death while on furlough does not arise from risk of military service. At- 
kinson v. Indiana Nat, Life Ins, Co. (Ind.)..........2eeeeees ocd eeuecwees 
§ 444, SUICIDE. 
§ 445. —— IN GENERAL, 


(1). In general 


Validity of suicide clause is governed by law where peeues resided and —— 
was delivered. Parker v. AStna Life Ins. Co, (MO.)..--cseceeseceeeeses 


§ 446. EFFECT OF INSANITY. 


In order to be suicide, death must have been designedly inflicted upon him- 
self by deceased. Parker v, Awtna Life Ins, Co, (MO.)........+e005 Oneeee 


(E) ACCIDENT AND HEALTH INSURANCE, 


§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL, 
(1). In general. 

Policy held not to provide indemnity for death when struck by train at 
crossing. Williamson v, Great Eastern Casualty Co. (Ind.).......:...+0+- 

Courts cannot enforce indemnity for losses from injuries resulting “trom risks 
excepted in policy.—Airplane flying, whether insured operates machine 
or not, is “participating in aeronautics’. Travelers’ Ins. Co, v. Peake 
CHRIS. cence ccedcacvcetodrctsues Wik eupenet coewedecescceseneneens éeeacsase 


§ 453. RISKS OF OCCUPATION OR EMPLOYMENT. 

One injured while employed as baker’s helper may recover as “baker” un- 
der policy. Futopolus v, Midland Casualty Co. (Wis.)....... Cvesecccese 

§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

Accidental bursting of blood vessel while shaking furnace held to entitle ben- 


eficiary to recover under accident policy. Husbands v, Ind. Travelers’ 
Ace. Ass'n (INd.) .ncceccccvccccccsrccvevescsccsersesccsscess eeccocsecese ° 
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Death intentionally caused by another is accidental if insured had no reason 
to anticipate it. Employers’ Indemnity Corp. v, Grant (U. S.).......... 

Death from ptomaine poisoning held within accident policy. O’Connor v. Co- 
lumbian Nat, Life Ins. Co. (Mo.). 

Suicide while insane is no defense—where pane insured intentionally. com- 
mitted suicide, death is not accidental. Trembley v. Fidelity & Casualty 
Co, (Mo.) 

Septic poisoning from “hypodermic “needle held accidental, Townsend v, Com- 
mercial Trav. Mut. Acc, Ass’n (N,_ Y.) ee 

Time of infection is immaterial where death was. produced. by blood poi- 
soning from accident. Hornby v. State Life Ins. Co, (Neb.) 

Beneficiary may recover for death of insured by blood poisoning resulting 
from accidental wound. Rorabaugh v. Great Eastern Casualty Co. 
(Wash.) 

Sunstroke from direct rays of sun, is popularly understood as accident, and 
is covered by policy insuring against bodily injuries by accidental means. 
Death from sunstroke is covered by policy insuring against bodily in- 
jury by “accidental means’, though accidental death not covered.— 
Beneficiary may recover for insured’s death from sunstoke in desert due 
to miscalculation of distance to be traveled. — Beneficiary may recover 
for insured mining engineer’s death from sunstroke in desert.—Negli- 
gence of insured, who died from sunstoke in desert, in not taking more 
water or adopting additional precautionary measures, is not defense — 
Voluntary exposure to danger is no defense. Richards v, Standard Acc. 
Ins. Co, (Utah.) 


§ 461. VOLUNTARY OR UNNECESSARY EXPOSURE TO DANGER, 
(1). In general 
Septic poisoning from hypodermic needle held not result of negligence or 
voluntary exposure to danger. Townsend v. Commercial Trav, Mut. Acc. 
Ass’n (N, Y.) 
§ 462, VIOLATION OF LAW. 


That deceased in possession unlawfully of hypodermic needle, infected him- 
self, was no defense as result of violation of law. Townsend v. Com- 
mercial Trav, Mut. Acc. Ass’n (N. Y.)..... eee 


§ 465. SUICIDE OR SELF-INFLICTED INJURIES, 


Suicide while insane is death by “accidental means’’. Weber v. Interstate 
Business Men’s Acc, Ass’n (N. D.) 


$ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

Disease resulting from accidental injury held within policy. Anderson v. 
Mutual Benefit H. & Acc. Ass’n (Mo.) 

Blood poisoning resulting in wound will be considered as effect of injury and 
not as additional or other cause aside from accident, and consequent 
death is held to be result of accident exclusively and independently of 
other causes. Hornby v. State Life Ins, Co.. (Neb.) 


§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED 
BY ACCIDENT 
There was continuous “disability” from date of accident where insured be- 


came sick from blood poisoning 12 hours after accidentally cutting finger. 
Rorabaugh v. Great Eastern Casualty Co, (Wash.) 


XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE, 

§ 473, VALUE OF SUBJECT-MATTER. 

§ 475. —— VALUED POLICIFS, 

Ingertion of words ‘valued at sum insured” in contract of marine insurance 
held not to change normal character of policy as contract of indemnity 
under which insured in case of loss is entitled to recover only actual 
value of the property lost. J, Aron & Co. v. U. 8S, Lloyds (U, 8S.) 

483. REPAIRS, 
§ 484, IN GENERAL. 


Failure of insured to make repairs to injured barge held no defense, O’Boyle 
v. American Equitable Assur. Co. (N, Y.) 

Provision limiting loss to cost of repairs did not bar insured’s recovery, 
where no repairs were made. Walker v. Liverpool & London & Globe 
Ins. Co, Same v. Western Assur, Co, of Toronto (N. Y.) 


487. EXPENDITURES. 


489. UNDER SUE AND LABOR CLAUSE OF POLICY. 


Parties suing on policy for marine insurance held entitled to expenses for de- 
fending condemnation in British prize court. Guinness v, Phenix Assur. 
Co., Ltd., of London (N. Y.) 


ee 
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(B) INSURANCE OF PROPERTY AND TITLES. 
§ 493. TOTAL LOSS. 


Evidence as to materials held inadmissible as against claim of total loss un- 
der tornado insurance on barn blown down. Stubbins v, State Farmers’ 
Mut. Ins. Co. (Mo.) 


§ 498. VALUE OF PROPERTY DESTROYED. 


§ 500. —— VALUED POLICIES. 


Agreed valuation held basis of settlement, in action on policy containing co- 
insurance clause, for partial loss. Bice v, Home Ins. Co. Same v. Indust. 
Fire Ins. Co, (Del.) 


§ 504. EFFECT OF OTHER INSURANCE. 


Coinsurance clause ,added as rider to new standard form of policy is valid. 
Durham v. Stuy vesant Ins, Co. of City of New York (N. Y.) 


(C) GUARANTY AND INDEMNITY INSURANCE, 


§ 513. EXPENDITURES. 


Insurer held liable for expenses of defending insured against attachment. 
Green River Distilling Co, v. Massachusetts Bonding & Ins. Co, (N. Y.).. 


§ 614. DAMAGES INCURRED OR PAID, 


Agreement to indemnify against loss by employee’s injury or death covers 
payment by another for such loss for which insured is ultimately liable. 
—Surety company which furnished its own attorney to represent it and 
its policy holders in two damage suits should not be required to pay ad- 
ditional attorney fees in defense of such suits. Harndon v. Southern 
Surety Co. (Mo.) ° 

Where bonds were lost in mail, ‘insured bank had right ‘of action against. in- 
surer under indemnity policy transferable to plaintiff. St. Paul Fire & 
Marine Ins. Co. v. Charlton (Tex.) ........ coe 

Policy covering loss from liability ts contract of indemnity—agreement to 
defend suits and reservation of right to settle held not waiver of provi- 
sion against liability except for loss paid by assured. Glatz v, Kroeger 
Bros, (Gen’l Acc., Fire & Life Assur, Corp., Garnishee) (Wis.) 

Where judgment for loss from negligence was paid by note, insurer cannot 
defeat recovery on ground judgment was not paid in money. Ford Hos- 
pital v. Fidelity & Casualty Co. (Neb.) 


§ 514%. DEFENSE OF ACTIONS, 


Insurer’s refusal to defend action against insured held not to create greater 
liability than amount stated in policy.—Measure of liability for insur- 
ar’s breach of contract to defend suits against insured is (1) amount 
stated as for injuries to third persons; and (2) all necessary costs and 
expenses incurred by insured in defending action.—Insuer held not enti- 
tled to reduction of liability for cost and expense.—Contract to defend 
is indivisible and extends to whole case, regardless of amount involved 
or whether it exceeds or does not exceed liability of company. 
heimer Bros. v. Kansas Casualty & Surety Co, (Minn.) 

Where policy expressly imposed on insurer duty of defending actions against 
insured, exercise of this power was not dependent on insured’s further 
assent or ratification.—-Failure of liability insurer to defend action un- 
til after vacation of judgment held not to estop it as against plaintiff. — 
Insurer held not estopped by conduct from defending suit against in- 
sured.—Liability insurer, undertaking defense after vacation of judg- 
ment, is bound to take litigation as it finds it. Rollins v, Bay View Auto 
Parts Co. (Mass.) 

Liability insurer for injuries may participate in defense of action. Glatz v. 
Kroeger Bros, (Gen’l Acc., Fire & Life Assur. Corp., Garnishee) (Wis.).. 


(D) LIFE INSURANCE. 


§ 615. AMOUNT PAYABLE ON DEATH. 


Provision limiting liability in case of death of insured while engaged in mili- 
tary or naval service or in consequence thereof is valid and binding.— 
Provision limiting lability in case of death of insurer whlie engaged in 
military or naval service or in consequence thereof applies whether in- 
sured entered service voluntarily or was inducted under Selective Service 
Act. Nowlan v. Guardian T.ife Ins. Co, of America (W. Va.) 

Clause limiting liability to one-half stated amount of insurance in event that 
insured should die from certain stated diseases within one year is pro- 
hibited. First Texas State Ins. Co, v. Smalley (Tex.) 


§ 517. AMOUNT OF INCONTESTABLE OR PAID-UP POLICY. 


Where poiicy did not understate age of insured, there was nothing in its 
terms to authorize reduction in amount payable to beneficiary. Ameri- 
can Nat. Ins. Co. v, Tabor (Tex.) eocoe 198 
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§ 522%. EFFECT OF OTHER INSURANCE, 


Insurer not entitled to deduct amount from lapsed policy which ran as ex- 
tended insurance. O’Malley v, John Hancock Mut. Life Ins. Co. of Bos- 


TOM, Mase. (MO.) wccccccccccnccccsvcscercccscccceseeeesscseccesscssssecs 408 
i Life policy, subject to deductions for other insurance, held not to include 
: accident insurance. Julius v. Metropolitan Life Ins. Co, (Ill.).......... 642 
























(E) ACCIDENT AND HEALTH INSURANCE, 


§ 524. TOTAL DISABILITY. 


Where insured sustained iniury to leg which required him to use crutches and 
which he claimed made it impossible for him to sit at a table or stand at 
a desk for any considerable period of time and to go out in bad weather 
and he did not perform any of his duties at office after injury although 
he admitted he went to bank to attend to personal business and was 
regular patron of picture shows, and that he had made no effort to see 
how much work he could do, there was no “total disability” but only 
“partial disability”. tna Life Ins, Co. v. McCullagh (Ky.)............ 106 

Inability to do or perform al) substantial acts or duties required of assured 
in his business is such total disability as entitles him to indemnity pro- 
vided for that class of disability. Fidelity & Casualty Co, of N. Y. v. 


SR THD ob 66605 06k see eh 6e CE Set ceded aces Se ececcenedesccaneeneesees - 109 
Insured held totally and continuously unable to tansact business duties from 
° date of accident, under circumstances as stated, as provided in accident 


policy. Rathbun v. Giobe Indemnity Co. (Neb.) 


§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF 
PHYSICIAN, 


Provision for payment of sick benefits when insured is necessarily confined 

to bed does not mean that insured should be confined to bed all of time 

: but should be bedridden in substantial sense, and insurer cannot escape 

paying sick benefits because insured could not lie in bed owing to bad 
heart, North v, Nat’) Life & Accident Ins. Co. of Nashville, Tenn. (Mo.) 129 

} Insured was “‘confined to bed” within policy although heart condition did not 
: allow insured to lie in bed, North v. National Life & Acc. Ins, Co. (Mo...) 346 


§ 5628. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 


Damages awarded insured under policy held excessive. Futopolus v. Mid- 
land Casualty Co. (Wis.) 


§ 529. DEATH FROM ACCIDENT. 


Where assured was able after accident to do much less than one-third of 
usual work and where injuries were such that care and prudence required 
him to desist from transacting any business, he was totally disabled 
within policy providing for indemnity on death of assured during period 
of “total accident disability’. Fidelity & Casualty Co, of N, Y. v. Lo- 
GOR CHV.) cvcccccvcvecccvcccccscccccccessecccvcscessqesvevesseseccesese 109 

Beneficiary held entitled to full amount of policy despite provision limiting 


liability for death from blood poisoning. Rorabaugh v. Great Eastern 
Casualty Co. (Wash.) 























§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 


Recovery under one provision of accident policy for loss of sight precluded 
recovery of monthly indemnity under provision for loss of time. DeLeon 
v. Pacific Mut. Ina, Co. of California (Cal.) ....ccccccccccvccccscvcscces 588 


§ 531. CLASSIFICATION OF RISK; 


Oyster opener’s death while regulariy employed as laborer during intervals 
between seasons entitled beneficiary to indemnity specified for laborer in- 


“ stead of that specified for oyster opener. Stewart v. Mass. Acc, Co. 
ED) 5:55 5 Rod 6:5 wE WON OS 65 6065 0055 FEDER C ARS D USES CDOS ERENS ED 608-050 005 a0’ 592 


Injury received while watching engine repairer held received while doing 
“any” act pertaining to more dangerous occupation. Ebeling v. Bank- 
ers’ Casualty Co. (Mont.) 


XIV. Notice and Proof of Loss. 


§ 539. TIME FOR NOTICE AND PROOF. 
(3). Immediate notice, 


“Immediate notice’? means within reasonable time; insurer’s procuring and 
refusing to surrender policy excused plaintiff's giving notice of death. 
eens Sy Cerner Bi | C~ CIGNA oy Soibc 8 in 50d Kone cnewses ne vee¥e 696 

(6). ©xcuses for failure or delay. 
“Immediate notice’ means within reasonable time; insurer’s procuring and 


refusing to surrender policy excused plaintiff's giving notice of death. 
eee: © SOCOIN FOR, CO. CHM snipes vanesocsccncsensadadvedaen 696 
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§ 540. SUFFICIENCY OF NOTICE 


Insured need give only such notice of disability as is within power at time. 
Wick v. Western Life & Cas Co, (Mont.) 


§ 642. —a OR PROOFS OF LOSS OF OR DAMAGE TO PROP- 
ERTY. 


(1). In general, 


Under circumstances stated, assured’s letter held not to have been an at- 
tempted proof of loss. State Ins. Co. v. Lock (Iowa) ‘ 


§ 543. PROOFS OF DEATH OF OR INJURY TO INSURED. 
Proofs of loss held sufficient under life policy. Lesser v. N. Y. Life Ins, Co. 


§ 548. EXAMINATION OF INSURED. 


Anti-technicality statute is not applicable to breaches which could not con- 
tribute to loss. Humphrey v. National Fire Ins. Co. 

Policy requirement of examination of insured after loss held a material condi- 
tion—but must be reasonably enforced—insured has right to have at- 
torney present at such examination.—Insured, failing to submit to exam- 
ination on reasonable notice, may do so later. Humphrey v. National 
Fire Ins, Co. (Tex.) 

Reservation for personal examination of assured held to form no part of 
proof of loss. George v. Conn. Fire Ins, Co. (Okla.) 

Plaintiff’s violation of policy provision for examination held not to work 
forfeiture, but to delay action until questions were answered, George V. 
Conn, Fire Ins. Co, (Okla.) 


§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DE- 
FECTS AND OBJECTIONS. 


§ 556. —— POWERS OF OFFICERS OR AGENTS. 
(2). Powers of adjusters, 


Adjuster may waive formal notice of loss. Stebbins v. Westchester Fire Ins. 
Co. (Wash.) 


~§ 558. IMPLIED WAIVER IN GENERAL, 
(1). Acts and conduct in general. 


Where proofs mentioned poison ivy as cause of disability but no disability 
from accidental injury, their acknowledgment of receipt did not waive 
rights to proper proofs from subsequent injury, Ashwell v. Masonic Pro- 
tective Ass’n (Conn,) 

Requirement that insured furnish written proof of loss is for company’s 
benefit, and is waived by it by course of conduct on its part which rea- 
sonably inducep insured to believe that settlement will be made without 
such proof, if insured, acting on such belief, fails to comply with said 
provision, Brown v. Firemen’s Ins, Co. of Newak, N. J. (Neb.) 


(6). Recognition of liability. 


Under facts stated in opinion held that provision requiring insured to fur- 
nish written proof of loss within sixty days after fire was waived. Brown 
v. Firemen’s Ins. Co. of Newark, N. J. (Neb.) 

Adjuster’s conduct held to waive proof of loss. Dougiass v. 
America (Mich.) 


§ 560. FAILURE TO OBJECT OR TO STATE GROUND OR OBJEC- 
TIONS. 
(1). In general. 
Failure to make objection to sufficiency of proof waives rights only when at- 
tempted proof has been made. State Ins. Co. v. Lock (Iowa) 
§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLE- 
MENT. 


Adjuster’s offer to submit any reasonable offer of compromise did not waive 
requirement for certificate of magistrate or notary. Thornton v, Germania 
Fire Ins, Co, (Ga.) 


XY. Adjustment of Loss. 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(2). Irregularities in proceedings, 


No notice of appraisers’ meeting is required—their award is unaffected by 
fact that umpire did not participate in deliberations until after disa- 
greement between them. Home Ins. Co, v. Walter (Tex.).. 


(5). Effect of award in general. 


Member of mutual fire association held bound by determination of adjust- 
ment board provided for in articles. Bone v. Grange Mut. Fire Ins, Co. 
of Mich., Ltd. (Mich.) 
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(7). Actions to set aside award, 


Award of appraisers under arbitration may be set aside only on clear evi- 
dence of fraud, mistake or accident—evidence held not to show that ap- 
praiser was incompetent, interested or partial. Home Ins, Co. v, Walter 


§ 576. ESTOPREL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION 
(1.). In general. 


Where party to reference becomes aware of “‘bias’’ of referees during pro- 
ceedings but awaited outcome before complaint, he cannot then attack 
award as not made in good faith. Commonwealth Tobacco Co, v. Alli- 
ance Ins. Co. Same v. Royal Ins. Co. (Mass.) 


§ 579, SETTLEMENT BETWEEN PARTIES. 


Release by insured held not procured by duress. Neuberger v. Preferred Acc. 
Ins, Co, (Ala,) 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST 
INSURED. 


(1). In general. 


Tenant has right against landlord to money paid on his insurance policy on 
crops. Batts v. Sullivan (N. C.) 


(2). Property subject to mortgage or other lien. 


Vendor held entitled to priority where contract for sale of property required 
insurance for his. benefit. Stebbins v. Westchester Fire Ins Co. (Wash.) 

Where mortgage provided that mortgagor should keep property insured for 
mortgagee’s benefit, but no mortgage clause was attached to policy, 
mortgagee would still have equitable lien on policy and its proceeds. 
Hesnard v. Larive (S. D.) 


§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROP- 
ERTY INSURED. 
held not entitled to share in insurance taken for purchaser. Donlan 
¢ Henderson v. Turner, Dennis & Lowrey Lumber Co, (Mont.) 


LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REP- 
RESENTATIVES, OR ESTATE. 


(1). In general. 


Will held sufficient to designate executor as beneficiary under all insurance 
policies of testator, including one payable to his heirs, representatives, 
or assigns. Met. Life Ins, Co, v. Fidelity Nat, Bank & Trust Co. (Mo.). 


(2) Policy payable to relative or person equitably entitled. 


Where policy was expressly payable to executor or administrator of insured, 
widow could not maintain any action thereon because facility of payment 
clause authorized insurer to make payment to husband or wife. Walton 
v. Metropolitan Life Ins. Co. (Mo.) 

Insurer, not having availed itself of facility of payment clause, may not dis- 
pute right of recovery of beneficiary’s assignee. Williams v. Met. Life 
Ins. Co. (Mo.) 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


§ 585. RIGHTS OF PERSONS DESIGNATED IN GENERAL, 
(1). In general. 


Deceased’s husband entitled to sue on industrial policy for sick benefits al- 
though not appointed administrator of insured. North v. Nat’l Life & 
Acc, Ins, Co. of Nashville, Tenn. (Mo.) 

Deceased’s husband held entitled to sue on industrial policy for sick benefits, 
though not administrator. North v. National Life & Acc, Ins, Co. (Mo.).. 


§ 586. VESTED INTEREST OF BENEFICIARY. 


Where insured designated as beneficiaries under policy entitling him to 
change beneficiaries his legal heirs, representatives, or assigns; words 
“representatives or assigns’ indicated intention to reserve right to des- 
ignate other beneficiaries, so that the heirs acquired no vested interest 
in proceeds of policy, and beneficiaries therein could be changed without 
their consent, Met. Life Ins. Co, v, Fidelity Nat. Bank & Trust Co, (Mo.) 

Beneficiary subject to displacement has no vested interest. In re Greenberg. 
Petition of John Hancock Mut, Life Ins Co. (U. S.) 

Beneficiary has no vested interest when right to change is reserved, and is 
not entitled to notice of change. Reid v, Durboraw (U. 8.) 

Insolvent husband cannot puchase insurance or assign policy to wife in ex- 
cess of wife’s statutory exemption.—Recovery by administrator of hus- 
band’s estate of amount of policy insuring husband’s life in excess of 
wife’s statutory exemption on ground that purchase of such insurance 


(30) 
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at time when husband was insolvent was fraudulent to his creditors 
would estop wife, made party to action, from claiming amount recovered 
from insurer. Cornwell v. Surety Fund Life Co. (S, D.) 


$ 587. CHANGE OF BENEFICIARY. 


Interest of beneficiary subject to insured’s right to change; requirements 
must be followed in changing beneficiary.—Wife entitled,to proceeds of 
at as against insured’s father eee as beneficiary ® Daly v. Daly 
(Md. 

Senuiemee has no vested interest when right to change is reserved, “and “is 
not entitled to uotice of change. Reid v. Durboraw (U. S.)......-2see0. 

Under policy reserving right to change beneficiary, change to take effect only 
when indorsed by company on policy, company has no discretion to re- 
fuse to indorse change when insured has sent policy with request 
change.—Change of beneffciary will be treated as made when insured 
has done all he could to meet conditions required by policy.—Insurer may 
waive performance of conditions required for indorsement of change of 
beneficiary.—Conditions of change of beneficiary fixed by contract, and 
cannot be changed.—lInsured’s intended change of beneficiary held not 
effective. Reid v. Durboraw (U. 8S.) 


§ 590. RIGHTS OF CREDITORS. 


Turstee may enforce payment of surrender value of life policy. In re Green- 
berg. Petition of John Hancock Mut. Life Ins. Co. (U. 8S.) 

Where partner during insolvency of partnership firm paid premiums on life 
policy insuring wife, naming him as beneficiary, creditors of firm had 
right to appropriate proceeds to the extent of sum so paid to extinguish- 
ment of ftirm’s indebtedness. Carter v. Flegle (Ky.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 598. INTEREST ON AMOUNT OF LOSS. 


Interest was recoverable though not claimed in declaration and no proof was 
offered. Baker v. Northern Assur, Co. (Mich.).......cccceeeceees Cosecce 

Insurance company after eight years since proof of loss was entited to in- 
terplead claimants and to bring money due under policy into court with- 
out interest thereon. Mutual Life Ins. Co, of N. Y. v. Rodney (Del.).... 

Twenty-five per cent penalty allowed against companies, whether claimed in 
complaint or not, does not bear interest. Royal Exch, Assur. of London, 
England, v. Almon (Ala.) 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 


Statute permitting recovery of damages and attorney’s fees for vexatious re- 
fusal to pay must be strictly construed.—Vexatious refusal to pay loss 
is not to be deduced from fact alone that verdict is adverse to defendant. 
—Willful and positive refusal to pay loss is not “vexatious refusal” un- 
less without reasonable cause.—Where theer was substantial evidence, 
though circumstantial, tending to establish defense that plaintiff will- 
fully destroyed property, insurer’s refusal to pay was not vexatious. 
Miller v. Firemen’s Ins. Co. 

Insured was not entitled to penalty and attorney’s fees on recovery of amount 
less than that sued for. Inter-State Business Men’s Acc, Ass’n v. San- 
derson (Ark.) 


§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 


Release of all claims on account of injury received made by assured in be- 
lief that he has fully recovered from injury bars any recovery for further 
loss of time resulting from original injury whether he has acted upon 
advice of his own or company’s physician.—Assured cannot recover for 
disability constituting continuance or recurrence of disability subsequent 
to settement.—Assured’s settlement of claims for total disability did not 
preclude beneficiary from recovering death benefits. Fidelity & Casualty 
Co. of N. Y. v. Logan (Ky.) 

Facts held not to show insured had recovered from landlord for loss—general 
release executed by insured held to cover liability for loss—landlord not 
liable to insured—proof that stranger was liable essential to recovery— 
general release in violation of subrogation, defeats recovery—insured’s 
declaration that landlord caused loss not evidence that insurer was dam- 
aged by release of landlord. Franklin Fire Ins Co. v. Weinberg (N. Y.).. 


§ 604, CONTRIBUTION BETWEEN INSURERS, 

Where property on one lot was destroyed, other lot will be considered as 
separate place for application of average clause. Nye-Schneider-Fowler 
Co. v. Nebraska Lumbermen’s Mut. Ins. Ass’n (Neb.) 

§ 605. SUBROGATION OF INSURER. 

(3). Subrogation under marine policies, 


Marine insurer, paying damage, is subrogated to shipper’s right of action 
against it, Petrol Traffic Co. v. Providence-Washington Ins. Co. (U. 8.). 


(31) 
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§ 606. —— ON PAYMENT OF LOSS IN GENERAL, 
(1). In general, 

Company, Hable for loss of property by fire through negligence of defendant 
operating railroad, having paid said loss, is subrogated to all rights of 
insured against such defendant on account of such loss to full amount 
paid to insured. Allen-Wright Furniture Co, v, Hines (Idaho) 

(2), S@brogation to rights of mortgagee. 

In mortgagee’s action on policy to which mortgage clause was attached, 
there was no merit in answer setting up insurer’s right to subrogation to 
rights of mortgagee as against mortgagor and owner, where insurer had 
not paid mortgagee’s demand and did not pay it into court.—Insurer 
paying mortgagee’s claim subrogated, without order or formal assignment 
of security.—Insurer was not subrogated to morgagees’ rights until pay- 
ment of demand, State ex rel. American Cerftral Ins. Co, v, Reynolds 

(3), Subrogation under marine policies. 

Marine underwriter is subrogated by law to rights of insured in regard to 
loss.—Marine underwriter has no greater rights than insured and can- 
not recover against third persons for loss sustained unless insured could 
have recovered.—Underwriter can claim no subrogation if both vesels in 
collision have same owner. Globe & Rutgers Fire Ins, Co. v. Hines (U. 8S.) 


XVIII. Actions on Policies, 


§ 609. REMEDY ON LLOYD’S POLICIES, 

Unggerwriters held bound only for their proportion of loss as designated in 
policy. Merchants’ & Manufacturers’ Lloyd’s Ins. Exch. ws. Southern 
Trading Co. (Tex.) 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(2). Notice and proof of loss. 
Where required certificate of magistrate or notary is not furnished action is 
not maintainable. Thornton v. Germania Fire Ins, Co. (G@.)......-ee-e0% 
Where proofs of loss were not furnished as required by policy, there could 
be no recovery, Ashwell v. Masonic Protective Ass’n (Conn.).. 
Plaintiff’s violation of policy provision for examination held not to work 
forfeiture, but to delay action until questions were answered. George v. 
Conn, Fire Ins, Co, (Okla.) 
(3). Submission to appraisal and arbitration. 
When third referee was never selected and rights were not waived, there could 
be no recovery. Nadeau v. Ins, Co. of State of Pa, (Mass,) 
Fire policy held not to require appraisal as condition precedent to suit; or- 
dinary meaning of “required” is ‘demanded’ or “requested’’ rather 
than “made necessary’. Norwich Union Fire Ins, Soc. v. Rayor (Colo.) 


§ 614. DEFENSES. 
(2), — 
Notice of claim held not condition precedent to right to recover on indemnity 
policy. Harndon v. Southern Surety Co. (Mo.) 
§ 615, IN GENERAL, 


Insistence by insurer upon one of several known grounds of defense may 
constitute waiver of others. Hay v. Bankers’ Life Co. (Mo.) 

Transactions of insured’s attorney in purchasing judgment for less than face 
value held not uvailable to insurer as defense, Ford Hospital v. Fidelity 
@ Casualty Co, of N, Vi. (Ned ecccccccccccccccccccccccccccccccccccccese 

Recovery by insurefl under policy held not to amount to double recovery. 
Artificial Ice Co, v. Reciprocal Exchange (lowa.) 


§ 618. VENUE. 
With provision that corporation may be used ‘“‘where obligation or liability 


arises”, action by beneficiary of accident policy may be brought in county 
where insured was killed. Robinson v. Order of Railway Employees 


§ 620. LIMITATIONS BY PROVISIONS OF FOLICY, 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(2). Validity of Provisions, 


Commencement of suit more than 12 months after loss held to justify non- 
suit. John Tatham & Co. v, Liverpool & London & Globe Ins, Co. (N.C.) 
(4). Circumstances excusing compliance with provisions, 


Delay in bringing suit within time fixed by policy is not excused by acts of 
company contemplated by its terms. John Tatham & Co, v. Liverpool & 


London & Globe Ins. Co. (N, C.) ... po vedecvesdceroescocveooene 
(32) 
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(6). Bringing new action, 
Unless time for suit specified in policy extended by statute, second suit on 
policy could not be maintained. Hoyt v. Mass. peeaen: & Ins. Co. 


§ 623. —— WAIVER OF LIMITATION. 
(1). In general, 


Defense that action was not brought on certificate within one-year period 
limited may be waived by insurer. Hay v, Bankers’ Life Co, (Mo.)..... 


(4). Denial of liability 
Insurer held to have waived as matter of law right to resist recovery on 


ground that action was not brought within a year. Hay v. Bankers’ 
Life Co, (Mo.) eee e ee eeeeeeesees 


$ 624. PARTIES. 

(1). Parties plaintiff in general. 

Assignment of judgment as security does not bar suit on policy. Ford Hos- 
pital v. Fidelity & Casualty Co. (Neb.) 

(4). Assignees. 

Where insurer failed to act under facility of payment clause, beneficiary’s 
assignee possessing policy .and receipt book could sue to maintain action. 
Williams v. Metropolitan Life Ins, Co. (Mo. jeac os 

(5). Necessary and proper parties. 
In mortgagee’s action, mortgagor and owner had no interest in controversy 


between mortgagee and company and were unnecessary parties. State 
ex rel. American Central Ins. Co, v. Reynolds (Mo.) 


§ 625. PROCESS. 


§ 627, —— AGAINST, FOREIGN INSURANCE COMPANIES. 
(1.). In general. 


Subagent held ‘“‘local agent’ within statute providing for service. Arizona 
Mut. Auto Ins, Co. v. Bisbee Auto Co, (Ariz.) 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 


§ 635. LOSS AND CAUSE THEREOF. 


Complaint in one paragraph charged two or more independent acts as caus- 
ing accidental injury and was based on the theory that either of the two 
facts, separately or both combined, might have produced the injury, 
and proof of either justfied recovery. Husbands v. Ind. Travelers’ Acc. 
Ass’n (Ind.) 

Complaint not alleging that injury was sustained while walking on public 
highway held insufficient. Anderson v. Midland Casualty Co. (Ind.) 
Complaint on burglary policy held defective for not alleging “visible marks”. 

Carlisle Textile Co. v. Massachusetts Bonding & Ins. Co. (N. Y.). 

Petition in action on policy insuring against robbery construed as alleging 
clerk was cognizant of taking; “actually cognizant’. Van Keuren v. 
Travelers’ Indemnity Co, (Ga.) 


g$ 637. ASSIGNMENT OF POLICY. 


Auto purchaser’s petition held demurrabe in not showing assignment of policy 
to-him. Indemnity Co. of America v. Mahaffey (Tex.) 


§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 

Alleged cancellation of policy of insurance on which suit is brought is af- 
firmative defense and must be specially pleaded and proved, and an- 
swer must allege facts upon which pleader relies as constituting cancel- 
lation, Van Scoy v. Nat’l Fire Ins. Co, of Hartford, Conn. (lowa.). 

(2). Avoidance and forfeiture. 

To defend on ground of insured’s failure to submit to examination, insurer 
must plead and prove that time and place for examination were rea- 3 
sonable, Humphrey v. National Fire Ins. Co. (Tex.) .... veceweharcaaw Oe 

Reply alleging insured did not make false statements in application and that 
defendant insurer is estopped to raise such a defense is not inconsistent. 
Reid v. Brotherhood of Railroad Trainmen (M0,)....-.-eeseeeeeeseeeees 410 

Breach of warranty by insured is not available without notice of special de- 
fense, as required by court rule. Douglass v. Ins. Co. of N, America 
(Mich.) 

Loss and cause theréof. 

Insurer, seeking to reduce recovery because of other insurance, must allege 
facts showing in what manner and in what amount insurance should be 
reduced. Baker & Lasley v. Pheenix Ins. Co. (Mo.) decesecetenen Gm 


(i ° 
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(4). Notice and proofs of loss, 


Plea failing to aver express contract of forfeiture in policy for failing to 
give written notice of loss within 60 days is defective. Royal Exch. As- 
Sar: BE SeeReR,; TERS V.- GAO GAIA 6.c6n iis obs ciswoceiensccvecrcces 


§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 


By-law as defense must be pleaded and proved. Weber v. Interstate Busi- 
ness Men’s Acc. Ass’n (N. D.) 


(2). Matters to be proved. 


Complaint in one paragraph charged two or more independent acts as caus- 
ing accidental injury and was based on the theory that either of the two 
facts, separately or both combined, might have produced the injury, 
and proof of either justfied récovery. Husbands v. Ind, Travelers’ Acc. 
Ass’n (Ind.) 

Averment that plaintiff released personal property covered by mortgage held 
material, under plaintiff's claim that beneficiary ratified assignment of 
policy by decedent. Marsh v. Elba Bank & Trust Co, (Ala.) 


(3). Evidence admissible under pleading. 


Defense of fraud in willfully and intentionally destroying property coupled 
with defense of false swearing in proofs of loss, does not permit insurer 
to assert that value at date of policy was less than four-thirds of 
amount of insurance. Miller v. Firemen’s Ins Co (Mo.) 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 


Burden was on plaintiff to show that beneficiary, who took out policy, has 
pecuniary interest in holding manager in his service and that manager’s 
continued employment was necessary to the proper operation of the busi- 
ness; and, evidence showing parties’ relationship not being disputed, it 
was for court to say whether insurable interest existed. United Security 
Life Ins. & Trust Co, v. Brown 

Burden of proof that delivery of policy was conditional is on insurer. 
dle v. Fidelity & Casualty Co. of N. Y. (Mo.) 

Bank held not to overcome burden of proof resting upon it to show that bank 
dealt with widow with frankness in obtaining assignment of insurance 
from her. Marsh v. Elba Bank & Trust Co. 

Burden of proving condition precedent and plaintiff’s nonperformance there- 
of held on defendant. Casey v. Met. Life Ins, Co. (N. Y.) 

Where issuance of policy and proof of loss were admitted by defendant in- 
surer’s answer, burden of proof was placed on defendant insurer, or re- 
mained there throughout trial. Godfrey v, St. Paul Fire & Marine Ins. 
Co (Mo.) 

Burden was on insurer to show that compliance with verbal agreement to 
renew would violate law. Austin Fire Ins. Co. Vv. Adams-Childers Co. 


(2). Avoidance and forfeiture—Insurance of property. 


Issuance of policy is prima facie evidence of title in insured. Home Ins. Co. 
v. Chowning (Ky.) 


(3). Life and accident insurance, 


Burden of proving defense that insured was not in good health at time of 

delivery of policy was on defendant. Burgess v. Pan-American Life Ins, 
Co. «(Mo.) 

Beneficiary has burden of showing that deceased member, was in good stand- 
ing at time of his death.—Certificate is proof of good standing at time 
of issuance of certificate, and such good standing will be presumed to 
have continued until contrary is shown. Hay v. Bankers Life Co, (Mo.) 


(4). Payment of premiums. 
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Insured’s possession of policy raises presumption that it had been delivered - 


and paid for, or that credit had been given for premium; and, where de- 
fendant's testimony was otherwise, question was for jury. ‘Lafferty v 
Kansas City Casualty Co. (Mo.) 

Insurer bears burden of establishing defense of forfeiture for nonpayment of 
assessment.—Where, under pleadings, insurer had burden of proving non- 
payment of assessment, such burden continued on insurer throughout 
trial. Hay v. Bankers’ Life Co, (Mo.) 

(6). Risk and cause of loss in general. 

Defense of willful and intentional destruction of property dy plaintiff was 
affirmative defense, as to which defendant carried the burden. Miller v. 
Firemen’s Ins. Co, (Mo.) 

Burden is on claimant to show that death was caused accidentally—where 
diseased insured died of hemorrhage, it was improper to infer a fall from 
a bruise, that such fall was accident, and that it was cause of death 
rather than disease. Phillips v. Traivelers’ Ins, Co. (Mo.) 


* (34) 
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Where proof reasonably shows that injury was produced by violent and ex- 
ternal means, and where there is no ground for suspicion that wound 
was intentionally inflicted, there is presumption that insured did not vol- 
untarily inflict the injury upon himself, and it is presumed that injury 


was result of accident. Hornby v, State Life Ims. Co. (Neb.)............ § 


(1), ——- Suicide, 


Insured’s death by external and violent means is presumed accidental and 
not suicidal.—Evidence to overcome presumptoin of death by accident 
must leave no other reasonable hypothesis than that of suicide. Green 
v. New York Life Ins. Co, (lIowa.) 

Where manner of death was not material, burden is on insurer to prove in- 
sured committed suicide under circumstances defeating liability under 
terms of policy.—Evidence of circumstances removes presumption of 
law against suicide, but not presumption of fact. Parker v tna Life 
Ins. Co, (Mo.) 

BEwidence of circumstances removes presumption of law against suicide but, 
not presumption of fact. Parker v. A@tna Life Ins, Co. 

Where facts can be determined, there is no presumption against suicide. 
Thompson wv, Business Men’s Acc, Ass’n. (Mo.) 


§ 647. ADMISSIBILITY OF EVIDENCE. 

§ 650. APPLICATION FOR INSURANCE. 

Defendant surety company, failing to accompany bond of employee sued on 
by employer with copy of questions asked employer and answers given 
thereto cannot defend on ground of false representations. Southwestern 
Surety Ins, Co. v. Hico Oil Mill (Tex.) 


§ 651. POLICY OR OTHER CONTRACT. 


(2). Making and completion of contract, 
Letter from company instructing local.agent to ascertain whether insured was 
in good health before delivering policy, held competent. Denton,v. Kan- 
sas City Life Ins. Co. (Tex.) 


§ 659. —— DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 


(2), Suicide. 


Coroner’s report held inadmissible as evidence of suicide. O’Brien v, New 


England Mut. Life Ins, Co. 
Evidence showing state of mind held admissible to rebut defense of suicide. 
New York Life Ins. Co, v, Mason (U. 8S.) 


§ 664, ESTOPPEL OR WAIVER. 


Conversation between insured and insurer’s agent held admissible to show 
whether agent knew insured’s exact intcrest. Royal Exch, Assur. of 
London, England, v. Almon (Ala.) 


§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE, 
(1). In general 
Evidence held insufficient to prove that fire insurance commission had or- 
dered change in form of policies. Austin Fire Ins, Co. v. Adams-Chil- 
ders Co. (Tex.) 
Evidence held to sustain findings of trial court for plaintiff for part of re- 
lief. Alliance Hail Ass’n v, Platzer (N, 


(2). The contract. 


Fact of delivery or nondelivery of policy is affirmative defense and plain- 
tiff, introducing policy and proving death of insured by external bodily 
injuries accidentally received, has made out prima facie case. Lafferty 
v. Kansas City Casualty Co, (Mo.) 

Evidence held to sustain finding that insurance policy which never left pos- 
session of company’s agent never became effective and that there was 
consent to its surrender. Maryland v, L, R. Christenson Co. (Minn.).... 

Evidence held sufficient to contradict admission in proof of death that in- 
sured was suffering from disease of which he died at date of delivery 
of policy.—Evidence held to sustain finding that insured was in good 
health at time of delivery of policy. Burgess v. Pan-American Life Ins. 
Co. (Mo.) 

Evidence held not inconsistent with inference of agreement. 
son Co. v. U. 8S. Fidelity & Guar. Co. (Minn.) 

Evidence held to sustain findings of trial court that insured was in good 
health at delivery of policy. Echols v. Mut. Life Ins. Co, of N. Y. (Neb.) 

(3). Avoidance and forfeiture. 

Evidence held to support finding of jury that time and place fixed by insurer 
for insured’s examination were unreasonable. Humphrey v. Nat’] Fire 
Ins. Co. of Hartford, Conn. (Tex.) 

Card record of payment of premiums is not sufficient ‘writing’ or “record” 
to counteract prima facie case and keep case from jury. Foster v. Met. 
Life Ins. Co. (Mo.) 
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Evidence of seasonable mailing of premium held sufficiently substantial to 
sustain verdict for plaintiff. Summer v, N, Y. Life Ins. Co. (Cal.)..... 


(4). Loss and liability of insurer in general. 


Evidence held not to require inference by jury that there was salvage of 
some substantial value remaining after fire. Miller v. Firemen’s Ins. Co. 
(Mo.) 

Evidence held insufficient to support finding that fire was designedly ‘pet. by 
insured. Ohlson v. Sac County Farmers’ Mut, Fire Ins, Ass’n (Iowa)... 

Payment of attoney’s bill held sufficient evidence of value of services to jus- 
tify allowance thereof in action by insured against insurer.—Findings 
of trial court that defendant repudiated liability and refused to defend 
action are sustained by evidence. Mannheimer Bros. v. Kansas Casualty 
& Surety Co. (Minn.) veeee eee 


(5). Life and accident insurance, 


Where policy provides that insurance is against “injury effected solely 
through external, violent, and accidental means’, plaintiff or complain- 
ant must prove to reasonable certainty that death or injury was 60 
caused. U. S, Casualty Co. of N. Y. v. Malone (Miss.) 

Evidence held to show as clearly that fall was caused by disease as by ac- 
cident, Phillips v, Travelers’ Ins, Co, 5 oe 
Evidence held insufficient to support finding that insured died of ptomaine 

poisoning. O’Connor v. Columbian Nat, Life Ins. Co, (Mo.) cone 

Evidence held sufficient to warrant finding plaintiff mistaken in conclusion 
of suicide. Thompson v. Business Men’s Acc. Ass’n (Mo.). 

Evidence held sufficient to sustain finding that death resulted | from acci- 
dental means.—Evidence held not conclusive that death was due in part 
to pre-existing diseases. Frommelt v. Travelers’ Ins. Co, 

Evidemce held insufficient to show that death was direct result of voluntary 
exposure to intense heat. Richards v. Standard Acc. Ins, Co, (Utah.).. 


(6). Suicide. 


In action upon policy in which recovery against defendant could not be had 
if insured committed suicide, held that evidence was sufficient to sup- 
port verdict for plaintiff. O’Brien v. New England Mut. Life Ins. Co. 
(Kan.) 

Where evidence of suicide was circumstantial, statements by beneficiary ‘in 
making proof of death under other policies that insured committed sui- 
cide, which were merely her conclusions from circumstances do not add 
to weight of these circumstances as evidence. Parker v, 4tna Life Ins. 
Co. (Mo.) ree 

Where circumstantial "evidence is relied upon to "establish suicide, such cir- 
cumstances must exclude every other reasonable hypothesis. Goodbar 
v. Western & Southern Life Ins. Co. (W. Va.) * 


(8). Estoppel or waiver. 


Evidence held to sustain finding that waiver by insurer was corporate act 


and not within provision against waiver by agent. Bowman v, Surety 
Fund Life Ins, Co. (Minn.) Sa8 
Evidence held to warrant finding waiver of forfeiture for delay in payment 
of premium, Wiser v. Central Business Men’s Ass’n (Mo.). hw eee wen 
Cvidence held to show parties who procured insured to take out " policy were 
not general agents of insurer. McCoy v. Nat’l Life Ins, Co, (Iowa.).... 


§ 668. QUESTIONS FOR JURY. 


(1). In general. 


Burden was on plaintiff to show that beneficiary, who took out policy, has 
pecuniary interest in holding manager in his service and that manager’s 
continued employment was necessary to the proper operation of the busi- 
ness; and, evidence showing parties’ relationship not being disputed, it 
was for court to say whether insurable interest existed. United Security 
Life Ins, & Trust Co, v. Brown 

In insurer’s action to foreclose mortgage given by defendant to secure pre- 
miums upon endowment policy taken out by defendant upon nephew’s 
life, in whom defendant would ordinarily have no insurable interest, bur- 
den was on plaintiff to show insurable interest. United eee Life Ins, 
& Trust Co, v. Brown (Pa.) ° 

Instruction that change of beneficiary by direction of. president of corporate 
beneficiary was valid, though not authorized by board of directors, if pres- 
ident is allowed complete management of corporation, held error. Cole- 
man v. Northwestern Mut. Life Ins. Co. (Mo.) ooeee 

Evidence of vexatious delay to pay policy held sufficient to go to jury. * prin- 
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dle v, Fidelity & Casualty Co. of N. Y. (Mo.).. Svesrateressbcakds Ge 


Where, after company had made several payments, agent canceled policy and 
threatened to sue insured, question of vexatious refusal to pay was held 
for jury. Anderson v, Mutual Benefit H. & Acc. Ins. Co, (Mo.)......... 

Question whether there was vexatious refusal to pay loss held for jury. 
O’Malley v. John Hancok Mut. Life Ins, Co. of Boston, Mass, (Mo.)..... 


(36) 
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Where evidence was conflicting, court properly let jury decide whether penalty 
against insurance companies should be added in event of insured’s recov- 
ery. Royal Exch. Assur. of London, England, v Almon (Ala.). 

Securing of other insurance did not waive right of notice of cancellation as 
matter of law. Artificial Ice Co, v. Reciprocal Exchange (Iowa.)...... 


(2). Agency. 


Whether agent had authority to deliver policy without payment of first 
premium held for jury under evidence. Thompson v, Travelers’ Ins. Co. 
of Hartford, Conn. (N. Y.) 

Evidence held sufficient to take question of agency to jury. Douglass v. 
FOR. (CO, OF Oe. . RUNOGIOR:. CHIC Dic wan Goo oh van nides bes ba cletantene een et . 


(3). The contract in general . 

Where written policy had expired before fire occurred, evidence that one who 
had been previously authorized to solicit insurance for the company had 
agreed to renew policy when it expired but that his agency had been 
terminated before expiration of policy and no new policy was ever is- 
sued, does not warrant jury in finding that company had renewed — 
Salquist v, Oregon Fire Relief Ass’n (Ore.).. ovecee 

Evidence held to support jury finding that parties had entered. into oral con- 
tract insuring fidelity of employees, Quinn-Sheperdson Co. v. U. 8S. Fi- 
delity & Guar. Co, (Minn.) 

Facts held to make prima facie showing that application had been approved 
by medical director, and made case for jury on that issue. Jenkins v. In- 
ternational Life Ins. Co. (Ark.) ... ecdabweorne ieeve 

Although defendant’s evidence of faiure to pay premium was uncontested, 
question of truth of defendant’s evidence was for jury. Foster v. Met. 
Life Ins. Co. (Mo.) 

Question of intent with which agent delivered policy and insured received 
it, whether for inspection or to take effect, was for jury. Thompson v. 
Travelers’ Ins. Co, of Hartford, Conn. (N. Y.) 

Hearsay conversation inadmissible; company not bound by agent’s declara- 
tions while not acting on principal’s behalf; applicant’s good health 
at time of policy delivery held for court. Folds v. N. Y, Life Ins, Co. 


Payment of premiums. 

Insured’s possession of policy raises presumption that it had been delivered 
and paid for, or that credit had been given for premium; and, where de- 
fendant’s testimony was otherwise, question was for jury. Lafferty v. 
Kansas City Casualty Co, (Mo.) 

Whether excessive concurrent insurance was carried. held for “jury. 

Fire Ins, Co. v, Adams-Childers Co, (Tex.) .... 

Defense that insured prevented insurer from settling with owners of goods 

lost held not for jury. Olson v. Great Eastern Cas. Co, (Minn.) 


(5). Estoppel and waiver as to avoidance or forfeiture. 

Burden is on plaintiff beneficiary to show that two parties who solicited in- 
sured to take out policy were general agents of insurer and authorized 
to waive contract provisions. McCoy v. Nat’l Life Ins, Co. 

Plaitiff’s ownership of property at time of fire held for jury. Baker & Las- 
ley v. Phoenix Ins, Co. (Mo.) 

(5). Fraud or misrepresentations in general. 

Question whether assured had made misrepresentation held for jury. Fidel- 
ity & Casualty Co. of N, Y. v. Logan (Ky.) 

Question of falsity of statements contained in policy and intent of applicant 
in making them is generally for jury.—Whether insured’s answers in 
application are false, and his intent, are fact question for jury or for 
court sitting as jury. Mut, Life Ins, Co, v. Boucher (Okla.) 

Insured’s testimony as to identity of car stolen with that insured held suffi- 
cient as against motion for directed verdict. Douglass v. Ins, Co. of 
N. America (Mich.) 


(7). Health condition, or habit of insured. 

Whether policy was delivered during good health of insured held under con- 
flicting evidence for jury. Burgess v. Pan-American Life Ins, Co, (Mo.) 

Admissions in proofs of death as to insured’s ill health at time policy was 
issued were not conclusive as to whethe such condition contributed to 
her death. Bultralik v. Met. Life Ins, Co, 

(8). Payment of premiums, 

Whether note given for renewal premium is taken as absolute and uncondi- 
tional payment of premium is quesion of fact to be determined by pro- 
visions of note and attending circumstances. Novak v. La Fayette Life 
Ins. Co., La Fayette Ind. (Neb.) 

(9). Increase of risk. 

Court not warranted in directing verdict for fire insurer on proof tending to 
establish increase of risk, where plaintiff policy —— made prima facie 
case, Godfrey v. St. Paul Fire & Marine Ins. Co, (M 

Whether giving of mortgage on realty increases hazard, = question for jury. 
Petranek v. Bohemian Farmers’ Mut. Ins. Co, (8S. D. 
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(11,.) Life or accident insurance, 


Question whether assured’s death was attributable to accident held for jury. 
Fidelity & Casualty Co. of N. Y. v. Logan (Ky.)....... 

Where evidence is conflicting, issue whether death was accidental is for jury. 
—Conflicting evidence held to require submission to jury issue whether 
killing was accidental Employers’ Indemnity Corp. v, Grant (U. S.).. 

Whether insured when killed was engaged in occupation classified as of same 
hazard as that in which he was insured was question of fact. Hoyt v. 
Mags. Bonding & Ins. Co. (N, H.) 

Where insured was killed while voluntarily aiding peace officer in pursuit of 
criminals, fact will not as matter of law defeat recovery as ‘voluntary 
exposure to unnecessary danger.”’ Sackett v. Masonic Prot. Ass’n (Neb.) 

Evidence held sufficient to take to jury question of whether disease resulted 
from accidental injury. Anderson v. Mutual Benefit H. & Acc, Ass’n 


(Mo.) 

Evidence held insufficient to carry to jury issue of death in assault to rob 
within policy. Guffey v. Continental Cas. Co, (Kan.). 

Where there was no substantial evidence of fall as proximate cause of death, 
it was not issue for jury. Phillips v. Travelers’ Ins. Co. (Mo.). 


(12), *— Suicide, 


There being no reasonable probability other than suicide, court should decide 
question as one of law.—Suicide held shown as matter of law. Green v. 
N. Y, Life Ins, Co, (lowa.) 


Where defense is suicide and evidence is wholly circumstantial, court cannot 
declare suicide as gnatter of law unless the circumstances exclude every 
reagonable hypothesis except suicide.—Where defense was eruicide by in- 
sured, evidence that beneficiary had admitted that insured committed 
suicide does not authorize court to find suicide as matter of law con- 
trary to rule applying where evidence was wholly circumstantial, if bene- 
ficiary denied making admissions.—Weight of admissions by beneficiary 
when she was hysterical is question for jury.—Circumstantial evidence 
held not to show conclusively insured shot himself designedly. Parker 
v ®tna Life Ins, Co. 

Evidence contradicting admission of suicide hela ‘sufficient to carry question 
of accidental death to jury. Thompson v, Business Men’s Acc. Ass’n 
(Mo.) 

Whether insured committed suicide held for jury. 

Casualiy Co. (Mo.) 

Evidence as to cause of death held sufficient to authorize submission to ‘jury. 

Rorabaugh v. Great Eastern Casualty Co, (Wash.) 
(14). Notice, proof, and adjustment of loss. 

Question of fraud by agent in securing release held for jury. ee v. 

Mutual Benefit H. & Acc, Ass’n (Mo.) 


Whether insured gave best notice of disabiity within his power, held for 
jury, Wick v. Western Life & Cas. Co, (Mont.) 


(15), Estoppel or waiver. 


Evidence made it jury question whether answer inserted in application was 
given by insured or by medical examiner.—Retention of certificate with 
copy of application for three months without objection held not as mat- 
ter of law adoption of false answer therein by insured Gruberski v. 
Brotherhood of American Yeomen ; 

Whether insurer, in accepting usual premium and failing to reply to insured’s 
letter stating his understanding of policy terms, waived payment of extra 
war premium held for jury. Ryan v. New England Mut. Life Ins. Co. 


et eeeeee 


§ 669. INSTRUCTIONS. 


(10). Loss of property or indemnity and cause thereof, 


Instruction as to weighing probabilities of burning by insured held properly 
modified by adding “according to weight and preponderance of evidence”. 
Miller v. Firemen’s Ins, Co. (Mo.) 

Instruction on accidental injury as proximate cause of disease ‘held correct. 
Anderson v. Mutual Benefit H. & Acc. Ass’n (Mo.) ...... 


(11). Death of or injury to person insured and cause thereof. 

Instruction as to presumptoin against suicide held not misleading. O’Brien 
v. New England Mut. Life Ins, Co. (Kan.) 

Where only defense was suicide, instruction directing verdict for plaintiff if 
jury found premiums had been paid and proof of loss waived by com- 
pany, unless they further found that insured committed suicide, was not 
erroneous. Parker v, Actna Life Ins. Co. (Mo.).... 

(12). Extent of loss and liability of insurer, 

Instruction as to effect of valuation in policy held not to direct verdict with- 
out finding on vital issues. Miller v. Firemen’s Ins. Co, (Mo.) 

Defense cannot complain of charge construing policy most favorably to ~ 
surer. Olson v, Great Eastern Cas, Co, (Minn.) 


(38) 
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§ 870. VERDICT AND FINDINGS. 


Answer to special interrogatory held not in irreconcilable conflict with gen- 
eral verdict for beneficiary. Modern Woodmen of America v, Hall (Ind.) 


§ 675. COSTS AND ATTORNEY'S FEES, 


Court has no authority to tax attorney’s fee in favor of plaintiff in rendering 
judgment in his favor in suit on fire policy covering personal property 
only, Security State Bank of Eddyville v. Actna Ins. Co. (Neb.) 

Sum allowed plaintiff as attorneey’s fees by lower court considered, and 
Same reduced tO amount equal to ten per cent of judgment recovered, 
exclusive of costs, and without interest. Rathbun v. Globe Indemnity 
Co. (Neb.) 


XIX. Reinsurance, 
$ 677. THE CONTRACT IN GENERAL. 


§ 679. CONSTRUCTION AND OPERATION. 

Reinsurance contract construed as to time of attachment of lien on policy. 
Shinholser v. Henry (Ga.) 

Noncompliance with reinsurance contract as to payment of assessments held 
to defeat right to death benefits, regardless of member’s right to rein- 
statement.—Liquidator’s failure to notify certificate holders of reinsurance 
does not make reinsurer liable on certificate held by member who did 
not pay his dues as required by contract. Dubey v. Phillips (N. Y.).... 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND “ASSOCIATIONS, 


§ 687. NATURE AND STATUS IN GENERAL, 


Statute relating to regulation of fraternal benefit societies held not to apply 
to associations having no lodge system. Home Mut, Ben. Ass’n v, Keller 
(Ark.) 

Certificate issued by foreign insurance company hela assessment. “insurance 
contract. Kribs v. United Order of Foresters (Mo.) 


§ 688. EXEMPTIONS FROM GENERAL LAWS REGULATING INSUR- 
ANCE, 


Fraternal beneficiary association need not deposit premiums paid before de- 
fending for insured’s misrepresentation in view of exemption of such as- 
sociations from provisions of insurance laws. State ex rel. Brotherhood 
of American Yeomen v. Reynolds (Mo.) 

Fraternal benefit certificates not covered by statutory provisions. with re- 
spect to nonforfeiture or nonintentional misrepresentations, incontesta- 
bility, etc. Sovereign Camp, W. O. W., v. Allen (Ala.). Co¢eskeeas 

Fraternal benefit society assessment contract is subject to requirement of 
return premiums before alleging misrepresentations. Kribs v. United 
Order of Foresters (Mo.) 

Benefit societies are exempt from provision of general insurance statute re- 
quiring deposit of premiums paid as prerequisite to defending on mis- 
representations. Cromeens v, Sovereign Camp, Woodmen of the World 
(Mo.) ... 


§ 693. CONSTITUTIONS AND BY-LAWS. 


Where supreme legislative body of association has given reasonable construc- 
tion of ambiguous provision of its laws, court will adopt that construc- 
tion. Fowler v. Sovereign Camp, W, O. W. (NeD.)....cccccccccccccccecs 


§ 694. MEMBERSHIP. 
(3). Recourse of members to courts. 


Finding of board of directors of association upon investigation of charge 
against member held reviewable by court though by-laws provided that 
findings of directors should remain in force until reversed by Supreme 
Conclave.—Court will not enjoin board of directors of society from in- 
vestigating charges made against member under by-laws authorizing 
board to sit as board of investigation with power to summon witnesses 
and conduct trial in such a case, in absence showing that board was 
acting in other than fair and impartial manner; member having ade- 
quate remedy at law under such by-laws. Galvin v. Brotherhood of 
American Yeomen (Mo.) e 


§ 695. OFFICERS AND AGENTS, 


Agent of fraternal society held without authority to make oral contract of 
insurance, Valerio v. Woodmen of the World (Wi8.)......seceseeseeeees 

Delegates elected to serve at regular quadrennial session of supreme legis- 
lative body of benefit society, cannot lawfully serve at special session 
two years later, where no provision is made for electing delegates to 
special session. Widener v. Sharp (Neb.) 
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§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES, 


Court may prevent substitution of new lodge by Supreme Chancellor of order 
pending appeal from his order suspending plaintiff lodge.—Court may en- 
join Supreme Lodge where reasonably necessary to protect property and 
property rights of suspended lodge.—Supreme Lodge officers cannot be 
enjoined from refusing to recognize suspended subordinate lodge where 
lodge statutes provide Supreme Chancellor’s order shall stand until Su- 
preme Lodge acts. White v. Greene (Conn.) 


§ 700. INSOLVENCY AND DISSOLUTION, 


$ 705. CONSOLIDATION, 


Executive counsel of defendant order, sued on beneficial certificate issued by 
another order, with which it is claimed to have merged, held to have had 
authority to prescribe terms of amalgamation under supervision of Su- 
preme Council of order, with full power and control, over all transac- 
tions.—Presumption should prevail that chief executive officers of order 
were authorized to make merger contract.—Order which merged with 
other held estopped to repudiate part of merger agreement. ee: 
ent Order of Puritans v. Brown (Tex.) 


(B) THE CONTRACT IN GENERAL, 


§ 713. APPLICATION AND ACCEPTANCE. 


Actual acceptance of application required to create contract of fraternal bene- 
fit insurance. Handlier v, Knights of Columbus (Neb.) ........... 


§ 717, CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 


§ 718. —— EXISTING PROVISIONS. 


All terms and provisions of policies of insurance shall be construed most 
strongly against insurers and by-laws of mutual benefit society shall be 
construed more favorably to insured. Woodmen of the World v. Alvord 
(Ala,) . 


§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS, 
(1). In general. 


Suspension of provision fofeiting membership by engaging in military serv- 
ice during “period of war’ held retroactive. Ellis v. Fraternal Aid 
Union (Kan.) otee 

Certificate provision that contract is governed by laws. of “society ‘then in 
force or adopted thereafter is valid and binding upon beneficiary provided 
subsequent changes of contract are reasonable and made before benefit 
accrues.—Where contract in fraternal order is governed by laws of order 
then or afterwards adopted, adoption of new constitution and code of 
laws by order superseded all previous constitutions and laws, provision 
therein limiting right to commence suit within one year from death of 
insured was prohibited and is void. Sovereign Camp, W. O. W., v.. Mil- 
ler (Miss.) 

If subsequent by-law of fraternal order is in conflict with certificate, and the 
contract, of insurance legally entered into, contract and certificate will 
control. Independent Order of Puritans v. Brown (Tex.)........-+s00- 

Fraternal society which has issued certificates on applications by which in- 
sured agreed to be bound by society’s by-laws then in force and to be 
thereafter enacted, can make by-laws subsequently enacted applicable to 
such existing certificates.—By-law providing that proof of death of mem- 
ber based on disappearance cannot be made until full term of member’s 
expectancy of life is contrary to rule of common law. Bennett v. Mod- 
ern Woodmen of America (Cal.) 

Only existing laws of mutual benefit society presumed to be known, 
members may agree to be bound by future laws. Woodmen of the World 
v. Alford (Ala.) 

By-law providing that disappearance of member shall raise no presumption 
of death was unreasonable and inapplicable as to fraternal benefit certifi- 
cate previously issued, although certificate provided that member should 
be bound by all future changes in by-laws. Modern Woodmen of Amer- 
ica v. White (Colo.) 

Provision of amended by-laws permitting member physically disabled to sur- 
render certificate and to receive certain specified benefits does not con- 
stitute “endowment insurance” and is not illegal.—Readjustment where- 
by lien is placed upon amount promised to be paid on certificate is not 
“a for that reason alone. Fowler v. Sovereign Camp, W O. W. 
Neb. 

Subsequently enacted by-laws are binding on all members of the corporation. 
Vareee ORM. WT. Wiig. Mo SAMO RAIA 4 5 ons vcacccczavigauss venenecse 


(3). Relating to rate of assessment, 


Where certificate did not name any fixed rate of assessment, but provided for 
Payment of all assessments and dues levied, society had right to levy 
dues and assessments necessary to pay all matured claims and provide 


(40) 
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funds required by constitution and by-laws and did not break its con- 
tract by raising rates. Sealy v. Sovereign Camp, W. O. W. (Ga.)....... - 373 
“Loading” of rate assessment of members of association by percentage meth- 
od, instead of by per capita method, is within discretion of association.— 
‘(Loading” of net rate to extent of 15 per cent held not excessive or dis- 
criminatory.—Association may change from assessment basis to level pre- 
mium plan.—Adverse selection proper to be considered in passing on re- 
adjustment of assessment rates of association.—Equity will not declare 
readjustment plan of association void, unless clearly shown to be illegal. 












Fowler v. Sovereign Camp, W. O, W. (NeD.).....cccccccccccvcvccecers -. 411 
Fraternal beneficiary society held without power to legislate or adopt ne > 
table of rates, Widener v. Sharp (NGD) <2... cccccccccesscccvceepevausems 546 






When insured agrees to be bound by future changes of by-laws, association 
may increase rates and change plan of assessment if there is no injustice 
done.—In absence of averment to contrary, it will be presumed that in- 
cease of rates or change of plan of assessments to increase revenues was 
reasonable.—That increase of rates is prohibitive to older members does 
not itself make rate unreasonable,—Division of members of association 
into two classes held discriminatory.—Amendment changing certificate 
held not reduction in amount of benefits thereunder.—Signed agreement 
to pay additional assessment during disability held not waiver of objec- 
tion to disariminatory classification. Case v. Supreme Tribe of Ben 
BEOE IOD ocr pat in badic chvees ta eswne sedbs da Coens Reo e LEE ake 538 

(5). Relating to prohibited or hazardous occupation, 

Amendment as to increased rates held to apply only to members changing 
—- after isssue of certificate. Woodmen of the World v. Alford 
CAR) cecccissncdccevsdecdeseceecesectecessensncdyeds cetosgeteseaGaly eve» GBF 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 

(1) Warranties and representations defined and distinguished, 

Application will not be construed to create warranty if language will admit 
of other interpretation more favorable to insured. Modern Woodmen of 
RMS VV. WER CHREL) ce vccccersracccsvhbcvacaveshes ssedusdaae eoceccce 17 

(2.) Effect of misrepresentation, breach of warranty, or con- 
cealment in general, 

Representations by applicant are considered as warranties, and when false, 
avoid the policy. Cromeens v, Sovereign Camp, Woodmen of the World 
CRED daccrccnederasete ponsd chads town tet b.spadde tht natndesoneaehsaheee 533 

(6). Statements as to medical attendance, 

Applicant’s false statement as to medical attendance avoids liability, unless 
waived, or defendant association is estopped from asserting it either by 
requiring additional proofs or in its statement of grounds for rejection 
of claim. Security Ben. Ass’n v, Webster (Tex.)....ccccscccccecccccccs 64 

(7). Statement as to family history. 

Where there was no evidence of falsity or intent to deceive in assured’s rep- 
resentations as to her family history, incorrect history did ot vitiate 
policy,—Misrepresentation or mistake as to family history does not vitiato 
policy not conditioned to be void on such ground. Sovereign Camp, W. 

OQ. Wee Me MRSS CTS.) once vcveces vocewecscedccces ts svccnsecesevee 307 



























§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 

Conditions of contract, intended for benefit of insurer, may be waived by one 
having authority. Woodmen of the World v. Alford (Ala.).........+++. 517 

Constitution and by-laws providing that no officer, employee or agent of Sov- 
ereign Camp, or any camp, has power to waive any of conditions on 
which benefit certificates are issued, is valid. Cromeens v. Sovereign 
Camp, Woodmen of. the World (MO.)....ccccsccccccverccerscevesscssece 633 


(2). Misrepresentation, breach of warranty, or fraud, . 


Statute prohibiting defense of misrepresentations in obtaining insurance un- 
less insurer returns or tenders premiums received, applies to contract 
of assessment insurance issued by foreign fraternal benefit society. 
Kribs v. UnitedOrder of Foresters (MO0.).....-..ceeeeeeeeeceaee osesetiose 625 
Knowledge of clerk of local camp that insured had disease and was attended 
by physician within five years before certificate was issued and accept- 
ance of premiums did not waive the right of insurer to avoid certificate 
for false answer of insured as to such facts, as clerk could not be ex- 
pected to know what warranties were contained in application.—Clerk 
of local camp has no power to waive conditions of certificate. Cro- 
meens v. Soveregn Camp, Woodmen of the World (M0.).......++++++5 - 583 













§ 725. MODIFICATION AND REFORMATION. 


Ordinarily there can be no change in contract of insurance as made by fra- 
ternal order except by consent of both parties. Independent Order of 


Puritans Vv. Brown (TeX.) ....ccccececcecccccenetersceesssseessbessesesse 
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§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 


Contract in application will be strictly construed to wickbea forfeiture. 
Modern Woodmen of America v, Hall (Ind.) ..........0-. 


Provision of constitution of fraternal benefit company that no benefits shall 
be paid to a member who is three months or over in arrears for weekly 
dues, which he had option to pay quarterly, is too unambiguous to per- 
mit of evidence on behalf of company that provision was construed to 
prevent payment where weekly dues had not been paid by the member 
during an entire quarter. Independent Council No. 2, Junior Oder of 
United American Mechanics of the District of Columbia v. Lucas (U. §.). 


“(C) DUES AND ASSESSMENTS, 


§ 738, WAIVER OF OBJECTIONS TO ASSESSMENT. 


Where, by mutual consent, insured accepts new certificate, beneficiary in ac- 
tion thereon can raise no question as to validity of assessment rates, lev- 
ied upon original certificate, which were paid in full without protest.— 
Beneficiary cannot claim that insured was excused from tendering as- 
sessments because of invalid increase without tender under original 
rates. Jensen v. Grand Lodge of A. O. U. W. (Neb.) ........ 


§ 739. TIME FOR PA (MENT. 


Additional dues payable on change of occupation held payable when regu- 
lar rate became due. Sovereign Camp W. O. W., v. James (Tex.) 


(D) FORFEITURE OR SUSPENSION, 


§ 746. EFFECT OF SUSPENSION OF SUBORDINATE BODY. 


Member of subordinate lodge who, on subordinate lodge’s withdrawal from 
death benefit paying institution under control of Grand Lodge, paid cer- 
tain sum to retain membership in benefit organization, pursuant to sub- 
ordinate lodge’s notice that payment of such amount would be sufficient 
for such purpose, held member in good standing. Orefice v. Grand 
Lodge of State of N, Y. Fondo Unico Mortuario, Independent Order Sons 
of Italy (N. Y.) 


§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 


Failure to notify of change of occupation held no defense where hazard was 
not increased. Porter v. Commonwealth Cas, Co. (Pa.) ° 

Stipulation that there should be no liability if insured died as result of “com- 
bat” precluded recovery on insured’s death only if he brought on diffi- 
culty and encounter in which he met his death. Eminent Household of 
Columbian Woodmen v_ Payne (Ala.) oosee 

Failure of insured under fraternal benefit certificate, on changing to a more 
hazardous occupation, to give notice and pay additional assessment as 
required by by-laws, works a forfeiture, Sovereign Camp, W, O. W., v. 
Allen (Ala.) 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS, 


§ 750. —— DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 


Member who had option of paying fraternal benefit dues weekly, monthly, 
or quarterly, is not in arrears on payment of dues until the end of the 
quarter. Independent Council No. 2, Junior Order of United American 
Mechancis of the District of Columbia, v. Lucas (U. 


§ 754. EXCUSES FOR NONPAYMENT, 


Beneficiary’s neglect to tender subsequent assessments held not excused by 
claim insured’s suspension was wrongful. Jensen v. Grand Lodge of 
A, O. U. W. (Neb.) 

* 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 

Requirement of additional proof of loss was not waiver of misrepresentation 
by insured as to previous consultation of physician, where association had 
no knowledge at time of calling for additional proof that such represen- 
tation in application was false.—Provision that demand for proofs of loss 
is not waiver of defense held valid.—Association held not to have waived 
and not to be estopped from asserting defense of misrepresentations. 
Security Ben, Ass’n v. Webster (Tex.) . etee 

Parol waiver of condition was good, though required to be in writing where 
there was no evidence showing no written waiver. aeeenye Camp, W. 
oO. W., v. Hubbard (Tex.) 

If company, after knowledge of breach, enter: 
which recognize and treat policy as still in force, or induce insured to in- 
cur trouble or expense, it will be regarded as having waived right to claim 
forfeiture; but there must be something done or said by company to in- 
duce action or reliance on it, “waiver” being in nature of an estoppel, 
though they are not convertible terms. Sovereign Camp, W. O. W., v. 
Allen (Ala.) 
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Beneficial order held not estopped to interpose defense that insured died 
in military service within insurance regulations. Olson v, Grand Lodge, 
A. O. U. W. of North Dakota (N. D.) ces ccceeeoes 

Where insured paid premiums through local secretary, efforts toward rein- 
statement are not estopped because of misapprehension as to standing. 
Eminent H’hld of Columbian Woodmen v. Simmons (Ark.). vcdnnewe 

Insurer’s refusal to pay on one ground held not to estop other defense. 
Woodmen of the World v. Maynor (Ala.) 


(2). Powers of officers and agents. 


Fraternal! order estopped, when local clerk was informed of change of occupa- 
tion and no notice of change of assessment was given. Sovereign Cainp, 
W. 0. W.. v. Rey €ASh.) ..2. Cou fated 

Pkrysician of ‘insured who examined applicant is agent of insurer. Supreme 
Tribe of Ben Hur v. York (Colo.) 

Acceptance of regular assessment by local clerk of fraternal  penefit society 
was not waiver of provision of by-laws as to notice of change to more 
hazardous occupation, though he knew of such change. Sovereign Camp, 
W. O. W., v. Allen (Ala.) 

Statute relating to contracts held to apply only from “aate of approval, 
Woodmen of the World v. Alford (Ala.) 

Where prohibited by contract, waiver by act of clerk held. no bar. 
men of the World v. Maynor (Ala.) 

Where secretary collected dues, neglected,to make payment, and ‘rociety 
accepted premiums past due, it was estopped to deny payment, although 
it refunded past-due premiums—provision constituting local secretary 
as agent of society held invalid. Sminent Hhid. of Columbian Wood- 
men v. Simmons (Ark.) . 

* Society is not estopped to rely on war clause in policy by acts of local 
clerk. Sovereign Camp, W. 0. W., v. Peaugh (Ark.) 
(3). Demand, acceptance, and retention of assessment. 


Mere acceptance of dues while insured was in military service in France did 
not give right to recover on certificate where insured died in such service, 
and certificate provided that association would not be liable for death 
occurring in service in foreign lands, since insured may have been de- 
sirous of simply maintaining certificate Prac a of exemption. Marks 
v. Supreme Tribe of Ben Hur (Ky.) 

Evidence as stated held insufficient to show waiver of forfeiture by local 
olerk of fraternal benefit society. Sovereign Camp, W. O. W., v. Allen 


Custom and course of dealing. 


Insurer held estopped to claim forfeiture by payment of assessments other- 
wise than as prescribed. Ellis v. Fraternal Aid Union (Kan.). ° 
Benefit society held estopped to assert nondelivery of policy to assured where 

it delivered certificates without protest or notice to beneficiary, accepted 
payment of dues from him, and did not call his attention to requirement 
that certificate be delivered to assured. Sovereign Camp, W. O. W., 
Hubbard (Tex.) 
(5). 
Mere formal notice of delinquency would not reinstate suspended member of 
society. Kgts, & Ladiees of Sec’y v. Lewellen (Ark.) . 


756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FOR- 
FEITURE. 
(1). Necessity of proceedings to declare forfeiture, 


Fraternal benefit society need not notify insured of suspension and forfeiture 
after failure to notify of change to more hazardous occupation. Sov- 
ereign Camp, W. O. W., v. Allen (Ala.) 


§ 758. REINSTATEMENT. 


. We HEALTH AND CONDITION OF INSURED. 


Effect of reinstatement of member of mutual benefit society without compli- 
ance with constitution and by-laws stated. Woodmen of the World 
v. Alford (Ala.) oes ee odes eee ceseetedess 


§ 763. WAIVER OF OBJECTIONS. 


Officer of local lodge charged with duty of collecting and remitting dues to 
supreme organization is its agent, and his knowledge of member’s ill 
health at time of reinstatement is knowledge of society.—Benefit society 
held to waive povision against reinstatement during ill health by receiv- 
ing and retaining assessments. Modern Woodmen of America v. Ball 


§ 765. REMEDIES FOR RELIEF AGAINST FORFEITURE. 


Enforcement of rates not validly adopted by beneficiary association will be 
enjoined. Widener v. Sharp (Ne€D.) ..cceeeeceeececcenesnasnnsecesees 


(43) 
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(E) BENEFICIARIES AND BENEFITS, 


§ 767. STATUS OF BENEFICIARIES IN GENERAL. 


Insured had right to designate whomsoever he chose as beneficiary, regard- 
less of whether or not they had insurable interest. Harden v. Harden 


§ 768. PERSONS WHO MAY BE BENEFICIARIES. 


§ 770. STATUTORY PROVISIONS. 

Association cannot create fund for benefit of those not included within class 
prescribed by organic law regardless of where insured resides or con- 
tract was made. Thomas v. Locomotice Engineers’ Mutual Life & Acci- 
dent Ins, Ass’n (Iowa) 

Fraternal society cannot, by issuing certificate payable to designated person 
who was not within class who may be designated as beneficiaries under 
law of incorporation, waive restrictions of that law. Bennett v. Modern 
Woodmen of America (Cal.) 


§ 771. PROVISIONS OF CHARTER OR BY-LAWS. 

There was no conflict between charter and by-laws of association in regard to 
changes of beneficiaries.—General charter provisions of association as to 
eligible beneficiaries will be given broad and liberal construction so as 
to accomplish general object of association. Bell v, Policy Beneficiary 
Ass’n (Pa.) 

Where charter of association declares it is organized for providing relief 
for widows and orphans of deceased members, it is without right to issue 
policy of endowment in favor of another person. Walker v. Young Men’s 
St. Michael’s Mut. Aid & Benevolent Ass’n (La.) 

“Dependent” is one who is maintained by member upon some merely legal 
or equitable ground, and mere gratuitous maintenance does not satisfy 
the requirement of by-laws of fraternal insurer; child who was not le- 
gally adopted by member cannot be beneficiary. Royal Neighbors of 
America v, Fletcher (Tex.) 

Provision of certificate limiting persons who may be beneficiaries held valtd. 
District Grand Lodge No. 18, Grand United Order of Odd Fellows of 
America, v. Gardner (Ga.) 


§ 772, DESIGNATION OF BENEFICIARY. 


$ 773. IN GENERAL. 

Only interest of holder of certificate in death benefit therein provided for is 
limited power of appointment of beneficiary. Carpenter v. Knights of 
Columbus (Mass.) 


§ 777. INVALID OR INEFFECTIVE DESIGNATION, 

Objection that beneficiary was ineligible could be raised only by fraternal 
organizatoin. Shinholser v, Henry (Ga.) 

Benefit society could not complain where it accepted application and issued 
certificate payable to member’s estate, and accepted payment of premi- 
ums with full knowledge that insurance was so payable. District Grand 
Lodge No, 18, Grand United Order of Odd Fellows of America, v, Gard- 
ner (Ga.) wees 


§ 778. FAILURE TO MAKE DESIGNATION. 

Under by-law providing that society will not be responsible for payment of 
death contributions or assessments where deceased member fails to des- 
ignate beneficiary, society is not liable for payment of any death bene- 
fit. Walker v. Young Men’s St, Michael’s Mut, Aid & Benevolent Ass’n 


§ 779. CHANGE OF BENEFICIARY, 


$ 780, RIGHT TO CHANGE IN GENERAL. 


Certificate of membership in benefit association is a ‘“‘chose in action” and in- 
sured therein has right to change beneficiary. Harden v. Harden (Ky.) 
Redesignation of beneficiary revoked by marriage when permitted by consti- 
tution of order, and not in violation of any obligation restraining or at- 
tempting to restrain change in beneficiary, held valid. Carpenter v. 
Knights of Columbus (Mass.) ........eese0. . 


$ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 


Insured’s statement that wife would have insuance held to give no right as 
against designated beneficiary. Carpenter v. Knights of Columbus ( Mass.) 

Assured may not change beneficiaries without consent of party having bene- 
ficial interest through payment of premiums.—Changing beneficiary 
without consent of party acquiring beneficial interest by payment of 
premiums is fraud on latter. Columbian Circle v. Mudra. Kroupa Vv. 
Mudra (Iil.) 
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§ 783. VESTED INTEREST OF BENEFICIARY. 


Beneficiary acquires no vested interest in certificate or proceeds during life- 
time of member but merely an expectancy which does not become vested 
right until death of assured, although association may require change 
carried out in certain manner. Bell v. Police Beneficiary Ass’n (Pa.).. 

Where certificate gave insured right to change beneficiary, designated bene- 
ficiary has no vested interest in the benefit. Thomas v, Locomotive En- 
gineers’ Mutual Life & Accident Ins, Ass’n (TOW@).......ceseereeeeeeees 

Person designated or entitled as beneficiary under certificate has expectancy, 
which on death of insured becomes a vested right. Carpenter v, Knights 
GE: SON SIG. 0:6 cacesicinn dsc ene anew ne hve Ubnes ts guhoadie cers ese eae 





§ 784. ——- MODE OF CHANGING DESIGNATION, 
(1). In general. 


Beneficiary acquires no vested interest in certificate or proceeds during life- 
time of member but merely an expectarfty which does not become vested 
right until death of assured, although association may require change 
carried out in certain manner. Bell v. Police Beneficiary Ass’n (Pa.).. 


(2). Death of member before change is completed. 


Change of beneficiary held not to have taken place. Harden v. Harden (Ky.) 
Though provision for change of beneficiaries are to be sctrictly construed, 
there is well-settled exception to rule in case where beneficiary has done 
all he could to effectuate change before his death, Thomas v, Locomo- 
tive Enginees’ Mutual Life & Accident Ins, Ass’n (I0OwW@).........eeeee0s 
Beneficiary designated in application for issuance of new certificate held not 
entitled to recover on member’s death prior to cancellation of old cer- 
tificate. Sheffield v. Mod. Woodmen of America (S, D.)........seeeeee 


(6). Who may make objection, 


Beneficiary originally designated in certificate cannot raise objectoin that 
change of beneficiaries attempted by insured was not executed in manner 
required by by-laws of association, where association had waived those 
requirements, Thomas v, Locomotive Engineers’ Mutual Life & Accident 
ERR “AGTH CIOWO). vvocicveseeene pevecesetoese Weeds FSEd ONL 1EREO-b COOKS 


(7), Estoppel and waiver as to mode of change. 


Provision regulating method of change of beneficiary was one for protection 
of association, and therefore could be waived by association.—Associa- 
tion waives objection to method of changing beneficiaries by paying 
money into court.—Where agent of association gave instructions as to 
change of beneficiaries, he thereby waived requirements of by-laws.— 
Divisional secretary held authorized to waive requirements for change of 
beneficiaries to be made through him. Thomas v. Locomotive Engineers’ 
Mut, Life & Accident Ins, Ags’n (Towa) ....ccccccccccccccccccvccerecccs 


§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME 
PAYABLE. 


§ 787. IN GENERAL. 

Railway mail clerk, ruptured while lifting heavy sack of mail while engaged 
in customary work, was not entitled to recover under certificate insuring 
him against injuries “through external, violent ,and accidental means’. 
Fane v, National] Ass’n Railway Mail Clerks (N. Y.)...--ceeeeeeceeeeceee 

Insurer has right to select risks it is willing to assume, and there is no pub- 
lic policy against contract exempting company in advance from liability 
for death of insured while in military or naval service of government. 
Marks v. Supreme Tribe of Ben Hur (Ky.) ......cccccccccccccccseseves 





§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
Draftee is “enlisted man” within purview of policy. Watson v. oe 
Camp, W. .O.. Wi Gi Crdecovcccccosvsciccs veweediesestbans cecese 
Provisions in beneficial certificate which limits liability if insured. ‘member 
shall engage in military service, state ground of status and not of causa- 
tion as test, where no provisions otherwise indicate Olson v, Grand 


Lodge, A. O. U. W., of North Dakota (N. D.)... ccc cece eee neeeeeenecee 
Provision in contract as to war risk held valid. Sovereign Camp, W. O. Ww. 
V. Peaugh (APK.) cnc cccccccvccccerecevecasseeeresesessssssssesstssssees 


Under facts stated, beneficiary held entitled to specified sum on death be- 
fore expiration of six months. Kgts. & Ladies of Sec’y v. Lewellen 
CRIED si bok. é cceGaetecdds cc nddndpentonentekciwan His eatree nae Gawkeaals 


§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 

Fraternal society authorized by law of incorporation to pay benefits only to 
wives, designated blood relatives, and dependents, cannot be required 
to pay the proceeds of certificate to designated beneficiary who was niece 
of insured by marriage only and was not dependent on him. Bennett 
v, Modern Woodmen of America (Cal.) ....-.+seeeeeeens yegeeh cue’ ve 
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Divorce prevents recovery by wife under statute prohibiting payment of ben- 
efits except to designated class.—Divorced wife cannot recover as affi- 
anced wife unless she has been redesignated as beneficiary after engage- 
ment. Thomas v. Locomotive eee Mutual Life & Accident Ins, 
Aa A (IOWA) .ocicce 0 0066 Sees eseeeeeene 


§ 795. RIGHTS OF REPRESENTATIVES OF INSURED. 


Plaintiffs held not entitled to recover father’s burial expenses in absence of 
proof that they incurred such expenses. Walker v. Young Men’s St. 
Michael’s Mut. Aid & Benevolent Ass’n (La.)...... 

Where certificate was payable to designated beneficiary ‘or lawful heirs of 
insured, and beneficiary was disqualified to receive payment, heirs are 
entitled thereto as beneficiaries, not by descent, and administrator of 
insured has no claim to proceeds of certificate. Thomas v, Locomotive 
Engineers’ Mutual Life & Accident Ins. Ass'n (Iowa) 


§ 800. DAMAGES FOR REFUSAL ,OF PAYMENT, 


Fraternal order not permitted to transact business in state will be held sub- 
ject to general life insurance statutes. Independent Order of Puritans 
v. Brown (Tex.) 


(F) “ACTIONS FOR BENEFITS, 


¢ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF 
MEMBERSHIP, 


§$ 805. —— RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1.). In general. 


Provisions of constitution and by-laws of order prohibiting institution of 
legal proceedings before submission of controversy to order, do not ap- 
ply to claim against society for money due on its contract. Eminent 
Household of Columbian Woodmen vy. Payne (Ala.) 


§ 809. DEFENSES, 


Insurer’s refusal to pay on ground that insured became aviator held not 
waiver of defense that insured was alive. Woodmen of the World v. 
Maynor (Ala.) 


§ 812. LIMITATIONS 


Fraternal insurer estopped to object that suit was not brought within a year. 
Supreme Tribe of Ben Hur v. York (Colo.) ae 

Limitation of action on certificate held not applicable, w here society had col- 
lectad dues of absent member. Bennett v. Modern Woodmen of America 
(Cal.) 


815. PLEADING. 
(1). Declaration, complaint, or petition. 


Petition by beneficiaries named in cetificate held:to sufficiently allege own- 
arship in beneficiaries where it alleged promise to pay amount of insur- 
ance to beneficiaries named in cetificate, and that plaintiffs were such 
beneficiari¢s.—Petition held to show certificate was in force at death 
of insured —Complaint held to show duty of payment of insurance under 
mutual benefit certificae.—Count held not sufficienty broad to present 
issues concernig good standing of insured at time of his death, sought 
to be specially pleaded, to which pleas demurrer was sustained. Wood- 
men of the World v. Alford (Ala.) 


(2). Plea, answer, or affidavit of defense. 


Flea alleging misrepresentation in application held demurrable.—Plea al- 
leging misrepresentation in application as to insured’s habits held de- 
murrable.-—Plea that insured violated constitution by intemperately using 
liquor held insufficinet.—Plea alleging that insured, in violation of con- 
stitution, entered into combat with another, resulting in his death, with- 
out alleging that contract forbade his entering into a combat held de- 
fective. Eminent Household of Columbian Woodmen v. Payne (Ala.). 

Insurer’s answer pleading insured’s change of occupation without notice must 
allege expiration of period within which notice was required to have been 
given.—lInsurer’s answer alleging change of occupation without payment 
of additional assessment held insufficient to show that member had been 
suspended at time of death, since additional rate had not become due 
until regular rate had become due.—Burden of alleging and proving facts 
showing suspension at time of death on fraternal society. Sovereign 
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Camp, W. O. W., v. James (Tex.) cocvcce 192 


Unverified plea relating to proof of death held insufficient. ‘Woodmen of 
the World v. Maynor (Ala.) 
(3). Reply. 
Replication, alleging self-defense without alleging facts constituting self- 
defense, held defective. Eminent Household of Columbian Woodmen v. 
Payne (Ala.) os cece 
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(4). Issues, proof, and variance. 


Where it is not alleged that representations in application were false, policy 
will not be forfeited on such ground, as forfeitures are not favored and 
should never be permitted except under full allegation and proof. Sov- 
ereign Camp, W. O. W., v. Hubbard (Tex.) ‘ 

Beneficiary muct prove death of insured—an essential averment. of com- 
plaint. Woodmen of the World v. Maynor (Ala.) 


§ $16. EVIDENCE. 


$ 817. ——- PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general 


Burden is on plaintiff in suit on fraternal benefit certificate to prove material 
allegations of complaint. Sovereign Camp, W. O, W., v. Eastis (Ala.). 


(2). Matters of avoidance or forfeiture. 


Fraudulent misrepresentations must be established by affirmative proof, even 
though representations or answers by insured in his application be deemed 
warranties,—It t be presumed, in absence of proof, that examiner was 
competent and mination skillfully and honestly made. — Tribe 
of Ben Hur v. York (Colo) 

Burden of proving every material allegation in amended answer, in action 
on beneficiary certificate, rested upon defendant insurer, including alle- 
gations that assured made written application containing false answers 
to questions, Beeler v. Supreme Tribe of Ben Hur (Neb.) 

(3). Cause of death or injury, 

Burden of establishing proof is cn one who urges suicide as defense. 
v. Sovereign Camp, W. O. W. (Mo.) . 

In beneficiary’s action it is incumbent on defendant pleading suicide to prove 
it by preponderance of evidence. Woodmen of the World v. Holmes (Tex.) 


§ 818, —— ADMISSIBILITY. 
(4). Death or injury and cause thereof. 


Certificate of War Department records held admissible as proof of death. 
Woodmen of the World v. Maynor (Ala.) 


§ 819. —— WEIGHT AND SUFFICIENCY. 
(1). In general. 


Evidence held to support verdict of jury and judgment for plaintiff. Knights 
and Daughters of Tabor and Jurisdiction v, Chestnut (Okla ).. 

Evidence held to establish agreement by which wife as beneficiary was to 
pay premiums and receive benefits. Columbian Circle v. Muda. Kroupa 
v. Mudra (Ill.) 


(2). Matters of avoidance or forfeiture. 
Evidence held sufficient to support finding of payment of assessment. Ellis 
v. Fraternal Aid Union (Kan.) 
Evidence held to establish ®hat insured abandoned his insurance and rights as 
member by failure to pay assessments. Jensen v, Grand Lodge of A. O. 
U. W. (Neb.) 
Hearsay testimony as to death of assured’s brother held too uncertain to 
justify forfeiture of policy. Sovereign Camp, W. O, W., v. Hubbard (Tex.) 
That insured was rejected a few days after acceptance by defendant’s exam- 
iner does not show fraudulent representations. Supreme Tribe of Ben 
Hur v. York (Colo.) 
(4). Death or injury and cause thereof, 


Finding that death was not result of suicide held warranted. Bear v. 
ereign Camp, W. O. W. (Mo.) 


TRIAL. 


5. ——— QUESTIONS ROR JURY. 
(1). In general, 


Effect of resolution of fraternal society suspending provision for forfeiting 


membership by engaging in military service held for court. Ellis v. Fra- 
ternal Aid Union (Kan.) 


Question whether insurer waived extra premium held for jury. 
Sovereign Camp, W. O. W. (S. C.) 


(2). Avoidance or forfeiture. 


Where evidence as to whether insured had tuberculosis at time of delivery of 
policy was conflicting, trial court would not have been warranted in giv- 
ing peremptory instruction to find for defendant insurer as to matter of 
misrepresentations by insured that he was in good health. er 
Ben, Ass’n v, Webster (Tex.) 

Question whether insured had misrepresented condition of his health “in ap- 
plication held for jury. Modern Woodmen of America v. Hall (Ind.). 


(47) 
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Evidence that insured did not falsely represent absence of disease or con- 
sultation with physician for five years prior to application held suffi- 
cient to go to jury as against motion for directed verdict. Cromeens v. 
Sovereign Camp, Woodmen of the World (Mo.)..... 

(3). Death or injury and cause thereof, 


Where insurer defended on ground of suicide, requested declaration of law 
in nature of peremptory instruction was properly refused, and question 
of suicide treated as one of fact for determination of court sitting as 
jury. Bear v. Sovereign Camp, W. O. W. (Mo.) 

Conflicting evidence held to make issue whether insured committed suicide 
one for jury, Woodmen of the World v. Holmes (Tex.) 


§ 826, INSTRUCTIONS. 
(1). In general, 


Refusal of requested instruction where other instruction covered the same 
subject-matter more fully and completely held not error. Instruction 
submitting issue of whether insured misrepresented condition of health 
in application held sufficient. Modern Woodmen of A ica v. Hall (Ind.) 17 

instruction as to mental ability to substitute beneficiariedMhela properly re- 
fused. Shinholser v. Henry (Ga.) 





